CONTINGENT REMAINDERS 


AND 
EXECUTORY UNA 


In this Txzar158 the Doctrine of the Judgment delivered by the Court 
of King's Bench in the Caſe of Pex run werſus Blake, (fince reverſed 
in the Exchequer Chamber, which Reverſal is now before the Houſe 
of Lords), and the principal Authorities for and againſt it are fairly 
conſidered. 


N. B. In this Edition the gen&&a} Grounds of that Judgment are more 
PA into and exaniined. 
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X 7 HEN the author firſt fent this 

eſſay to the preſs, he was not 
without his doubts as to its reimburſ- 
ing him the expences of its publica- 
tion. The very abſtruſe nature of the 
ſubje& (whatever might be the mode of 
treating it) lead him to. conſider every 
additional page as an additional obſtacle 
to its ſale. He therefore repreſſed his 
inclination to be more explicit, and con- 
fined himſelf within the narroweſt li- 
mits, to which the nature of his plan 
could be reduced. The event however has 
diſappointed his fears ; and his ambition 
is gratified, in the unexpeRed occaſion of 
addrefling his readers a ſecond time : 
NT A 2 which 


TOTHE READER. 


which he now does to inform them, that the 
very favourable manner in which his at- 
tempt has been received by the publick, has 
encouraged him to beſtow very conſiderable 
pains, in improving and opening it into a 
more expanded compaſs; by the addition 
of ſuch caſes, diſtinctions, and explanatory 
obſervations, as he judged would render 


it more atfuratd complete, and uſeful. 
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ENERAL diviſion of eſtates, * · 
Definition of a contingent remainder, 3 
our ſorts of contingent remainders deſcribed, ib. 

Inſtances of the four ſorts of contingent re- 
mainders, 4 

Exceptions to Faq ficeral extent of the GW | 
tions of contingent remainders, . 

in ſome caſes a limitation to one iz eſſe to take 
effect after a life, where the preceding limita- 

| tion is only a long term of years determinable 
on that life, is not holden contingent, ib 

Bur this only holds where a preceding freehold 
is limited, unleſs in lone caſes. of conveyances 
to ules, 

A limitation to the heirs. Or heirs ſpecial, after a 
freehold limited to the anceſtor in the ſame 
conveyance is not contingent, 8 

Whether ſuch limitation be mediate or imme- 

_ diate to the anceſtor's freehold, 9 

Or whether the *anceitor's freehold may cy 


0 mine int his lifetime or not, 
A 3 Bet 


The TABLE E. 


But in ſuch caſes, the ſubſequent limitation veſts 
in the anceſtor either in poſſeſſion, or as a re- 


mainder, Page 12 
Some caſes falling under that t rule, and their rea- 
ſons conſidered, 3 


A kmitation to the feme fo life, with remai 
to the heirs of the body of baron and feme, is 

not within the rule, and why, 15 

If the anceſtor takes the legal freehold, it is im- 
material whether he has it * f 1 
ties or by implication, 

Where in conveyances to uſes, the frechold i is 
held to reſult to the feoffor or covenantor, 
and why, ibid. 
Where the legal freehold is limited away during 

de life of the feoffor or covenantor, the free 
hold cannot reſult, and the Iynitation to his 
heirs ſpecial is contingent, 0 17 

But where the firſt uſe is Hd away, only for 

- a term of years determinable on the life of the 
covenantor or feoffor, thaye the freebold may 
reſult to him, 19 

Bur otherwiſe if ſuch rſt uſe be Jimited to him 

ITY Wn 

And wherever the anceſtor b hinſelf the g 
there a limitation to his heirs” general will be 
the old reverſion in himfelf, let the preceding 

** limitations be what or to whom they may, 21 

Ie the anceſtor's freehold, and the limitation to 
his heirs, c. are not by one and the ſame 


*: © the fubfequent limitation will not 
veſt in the anceſtor, ibid. 

The reaſon of the above rule g the > 

mitation's to the heir s, Oc. in the 8 


ceſtor, 
Why it extends to wills, * frould ſtill be 10 
— on, though the original policy of it 8 
ce 


. 2 © Reſpotting 
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Certait caſes reſpecting the ſubſoquent . 
tion of articles entered into before marriage, 
wherein the court of Fanmenn not adhere 

to the rule, and why Pape 25 

Diſtinction between the chaſes: were boch the'ar- 
tieles and ſettlement precede the marri 
r and the ſet- 
tlement is the . 

Certain caſes reſpecting tlie execution of waſh 
where the'court of Chi W 
the above rule, 

Diſtinction between ruſs and legal ales — 
reaſons why the court of Chancery a — 


always bounden by the above rule, 
Caſes wherein the coun of Chancery holds ii 
bounden by the rule, 30 


An argument that the courts of law. ſhould 3 in- 
dulge the ſame latitude of eonſtruction as the 


the court of Chancery, in . S 
mitation above mentioned, 
The inconſiſtency that would enfue dn fuck 
a practice, explain'd, 32 


Caſes commonly cited to how that the above 
rule does not extend to wills examined, 
The cafe of Perrin and Blake ſtated, 3 
How the court of C would have deter- 
mined upon ſuch a limitation in the caſe ot 
- truſt eftare, and the difference which chat 
court takes between a {eg aid DIRE d. 
The deciſion of the court of King's Deach 
that caſe, 
Authorities to prove that the- above. hinted 
l Tu has always extended 0 wills in che Caſe 
lega! eſtates, ſtated, -4r 
J. Parker's obſervation cen an Ae 
de de, the ra 1 71 44 
A 4 : * Whare 
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Where words of limitation grafted on the words 


Heir male or bars male, &c. have been held to 
make them words of purchaſe or not, Page 44 
Doug Feaions for ſupporting the car. 
d rule, with reſpect to wills, 4385 
zeneral grounds of che judgment of the court. 
"of Kings Bench, in the caſe of Perrin and 
- Blake, examined, 45 
Reaſons why the reſtator's i intention ſhould not 
controul all eſtabliſhed rules of conſtruc- 


tion, 


49 
| Second claſs of exceptions to the laſt of the 


four deſcriptions of . contingent. remainders, 
being the caſes wherein a deviſe to the beirs 
ſpecial of a perſon then living, has been held 


da deſeriptio perſone ſo as to mot eſtate im- 


mediately, dtn 52 


Diſtinction between the anten 123 


king effect in poſſeſſion, and that uncertainty 
which conſtitutes a contingent remainder, 54 
A general criterion by which to diſtinguiſh a 
veſted from a contingenk remainder, in all 
caſes, 56 
An inſtance of its uſc and application, 57 
That the eſtate of truſtees to ſupport contingent 
remainders is a veſted eſtate, and not a mere 
+, right of enty, 1 b- 14689 
Where a ſubſequent limitation after a ; contingent 


- . remainder, may be veſted or not, 62 


How a contingent remainder limited on a con- 
dition annexed to the preceding eſtate, is af- 
fected by the failure of ſuch preceding eſtate 

or pertormance of the condition, 64 

Caſes where the words by which a remainder is 
- limited, o bough they the time of veſting in poſ- 
ſeſſion, thoug MY ſeem to import a contin- 


2? SD | 66 
Caſes. 


The T AB L E. 

Caſes where the contingency 
condition rere inſtead of re, 
Page 67 
Of the nature of the contingency on which 
a temainder may be limited, 68 
The ſeveral caſes wherein dhe nadie will 
make the remainder void. 69 
Caſes where the remainder will make the con- 


dition void, 73 


Caſes where a condition is ; conſtrued a limitation 


inſtead of a condition, a aaW.475: 


Of ſhifring, or ſecondary uſes, | 77 
Of eſtates to be enlarged on condition, 80 


Of the eſtate neceſſary to ſupperd a a con- 
tingent remainder, 82 


Diſtinction between uſes ſince and bd the 


ſtatute of uſes, in reſpect to the eſtate ne- 


ceſſary to ſupport N uſes, 32 
Of a contingent 1 
Of a right of entry which wil . nd 


tingent remainder, . 85 
Of the re-entry of feoffees to reveſt their ſeiſin 
do a contingent uſe, 37 


The reaſon Why a feoffment by covenanter. to 
fand ſeiſed to uſes, will deſtroy the contingent 
uſes, notwithſtanding there exiſts a right of 
entry as to a preceding veſted eſtate, 89 

The neceſſity for re-entry to reſtore contingent 
uſes, only holds in reſpect to eſtates limited by 
way of uſe, I 

It is neceſſary that the eſtate ſupporting, and the 
remainder ſupported, ſhould both be created 


by the ſame deed, ibid. 


Where eſtates are deviſedi in truſt the general tru- 
ſtees will ſupport the contingent uſes without 
any particular limitation for that purpoſe, 93 

arent pur auter die, with remainder over, 94 


is confidered as 


the 1 A B ILY. 
01 the time when a contingent remains 
der ſhould veſt,” Page 95 


SE: inſtances of -a remainder's being 
— the particular eſtate be defeat 
ontingent remainder muſt veſt by the a 


1 — eſtare is determined, ihid. 
Bur it need not veſt before, 98 


A contingent remainder may take effect as to 
part of the eſtate, and fail as to part, ibid. 
And may veſt as to one of the perſons to whom 
it was limited, and fail as to another, 


99 
The reſtoration of the particular eſtate after 


remainder has once failed, will not give it 
exiſtence, - © 100 


| How contingent rembbbaers are deſttoyed 


or prevented taking effect, 101 


In general, any determination of the preceding 
eſtate before the contingency” happens, a 
- ftroys the contingent remainder, - ibid. 
A ſurrender of a copyhold does not deſttoy a 
© contingent remainder, and why, 
A feoffinent Oc. by ceſtai que 11 for us 
deſtroys not a contingent remainder, and 
- why, 10 
The alen why the feoffment of feoffees to — 
fince the ſtatute of uſes (as in Chudleigh's 
caſe) though without conſideration and with 
notice, deſtroys the contingent uſes at law, 105 
Th far the court of Chancery will relieve when 
3 join in deſtroying contingent ay” 
Chancery will not relieve againſt the deſtruction 
of contingent remainders by. tenant for life 
who is no-truſtee, 108 
Iaſtances where the concurrence of truſtees in 
dhe deſtruction of contingent remainders, has 
. * 


ad 
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beep poſh by, or even enforced by 
The effect of an alteration in à 1 
eſtate by ſeverance or rele 109 
deſcent o * 111 
Seeming differences as to that point reconciled, 
upon a diſtinction between the caſes where 
the deſcent is immediate from the: deviſor or 
otherwiſe, | 114 
The reaſons for ſach a diſtinction, 116 
Of caſes where inheritance is ſubjoined to 
the particular eſtate, with an intermediate 
contingent remainder by one and the ſame 
conveyance, Der. 
Of caſes wherein the particular eſtate, though 
once gone, may be revived before the con- 
tingency happens, ibid. 
Where a remainder is limited in contingency, 
the fee in the mean time remains in the gtan- 
tor and deſcends to his heirs, 120 
A contingent remainder may, before it veſts be 
paſſed by fine, by way ot eſtoppel. 121 
A con t remainder. is tranſmiſſible to the 
| heirs of the perſon to whom it is limited, if 
ſuch perſon d dic 1 the eee hap- 


Pens. 5 00.12% 
| of E Delf. | 

An executory deviſe defined. 14 

Three forts of exccutory deviſes 1e 1 * 


The ſeveral properties of executery, 
vies, 9 Wot _ 
An executory deviſe cannot be baren by any 
axration in the un eſtate/, 127 
n vin: 


age WM 
ing joint 


The TABLE, 

But may be given up and barred by the deviſce's 
coming in as vouchee in a common feco- 
very, Page 127 

An executory deviſe muſt veſt wikia the period 
of a life in being, or ſome few years after, ibid. 

May be extended to veſt within the compaſs of 

2 years after a life in being, 130 

Bur an executory deviſe limited after a general 
dying without heirs or without iſue ĩs too re- 
mate, 131 

But if reverſioner after an eſtate- tail deviſe the 
lands to one if tenant in tail ſhould die without 
Me, fuch limitation is good, 132 


mw it is otherwiſe where there 1s a deviſe after 


a dying without iſſue, without any dependence 
on a preceding eſtate, 133 
The limitation of a perſonal eſtate to one in 5 
is an abſolute diſpoſition of it to the firſt de- 


* vides, 137 


So even where only the intereſt of money, or the 


dividends of ſtock, or the uſe of furniture, is 
deviſed to one for life, and afterwards the 
money or ſtock or furniture itſelf, to the beirs 
of his body; it is a complete diſpoſition of 


- the money, een or furniture, to the firſt 


deviſcee, 139 
A deviſe of a term to one for a day or an 
hour, is an abſolute diſpoſition of it unleſs 


2 contrary intent appear, 141 


Bur a deviſe over after a dying without beirs is 


good to a collateral Heir ot the firſt deviſee, 
4 "6 


80 is a Fane x over * a limitation to one and 


his beirs, or if he die without iſſue, if confined 
to the period of a life in being, or 21 years 
| after, 3 143 


What circumſtances af reſtriction incline the 
court of Chancery to conſtrue the words 
dying without iſſue, to mean a dying without 
iſſue then ung g. Hage 145 
No diſtinction between a d&viſe of che invereſ of 
money for life, and the principal to remain to 
the heirs, Sc. and ſuch a deviſe of- — 
itſelf, ee, 
A term limited for railing portions may take 
effect after a general dying; without iſſue, — 
hy, 

The fine circumſtances which wall — che 
deviſe of a perſonal eſtate after a+ dying 
without iſſue, to à dying without iſſue then 

vine, will not have the ſame effect as to a 
deviſe of the real eſtate, T NN 148 

Reſtrictive circumſtances will have their elſe 
in all the ſeveral limitations of a Tate 
eſtate in ail, | ibid. 

The diverſity between the limitation of a per- 
ſonal eſtate, by ſuch words as in the cate of a 
real eſtate, give an expreſs eſtate· tail, and by 
words which only give an eſtate-tail by im- 
2-45 in caſe of a real N- conſidered, 

5 14 

| Diſtin®tion between a citation, to one for. life 
expreſsly, and if he die ihανẽ ſſue remain: 
der over, and to one, and if he die When: 
iſſue remainder over, conſidered, 1354 

Difference where an executory deviſe 5 is to one 
in tail or fee after a dying without iſſue, and 
vhere it is to one only for Vr. after a dying 

- 1eu:tbout iſſue, on | - 256 

A limitation to the aaceſtor * hf, wick a re- 

mainder to the beirs' of his body, does not al- 

ways in the caſe of a per anal re, op 
hole in the anceſtor,, - TY 


T 2 „ of 
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OF an eſtate pur auter vie limited for Me or in 
tail with remainder over, Page 158 
Where one limitation is taken to be Wick x » 

all ſubſequent limitations muſt be ſo likewiſe, 
and why, l 59 
A preceding executory limitation may be un- 
bertain and contingent, when a ſubſequent 
one, — — future and executory, may be 
161 
A precolng &-executory or contingent limitation 
conſidered as a condition precedent” to 
effect to a ſubſequent one, 162 
Limitations over after an executory devile of the 
whole intereſt under certain reſtrictions, may 
become in event, 2 164 
General diſtinction between the caſes where a 
ſubſequent limitation may become good in 
event, and where not, e 
A contingent remainder limited by will may by 
the death of deviſee in the teſtator's lifetine 
take effect as an executory deviſe, 169 
Of the diſtinction between executory limita- 
tions per verba de preſenti r de 
futuro, 170 
An cxecutory deviſe to an infant in ventre a 
mere is good, 172 
In caſe of an executory deviſe of a real eſtate, 
the freehold and inheritance if undiſpoſed of 
in the mean time, deſcend to the deviſor's 
Heir at . until the contingency happens, 
473 
So will the profits of a real eſtate W 
expiration of a en eſtate, and the 
commeneement of a future executory limi- 


tation, if not otherwiſe diſpoſed of, ibid. 
But a deviſe of the reſt and reſidue will paſs 


ſuch intermediate profits, 2939474 
I | The 


The T AB L E. 
Th intermediate profits of a Þ 
of an executory deviſe wall 


by a 


n Ede 


e eee inter- 
mediate profits of a perſonal eſtate, they will 


accumulate for the perfon next to take by 


virtue of the limitations, 195 
In caſes of contin a or executory limitations, 
the court of cery will interfere to pre- 
"vent aaraafoaible waſte ding; committed! be- 
66 CCI 
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© limitation is not a condition. precedent, hut 


only marks e 
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0 10 6009 53 
The —.— particularly equelts- the 
attention of the Reader to the follow- 
ing Corr ections. MY 
* 283 01 2 at au Now N 282 t 
Page © 1 sli r-b S 20 e wð 000277 
159—— 2 after Beirs inſert pri pe 2225 
48 — 29 for will read end 1 


1 See, 
— 24 ſtrike out'of © an 


1 « 7 2 181 AVI ' 


ile read 4. , ling - wr 


94——30 before occupancy read general 
99——36 ſtrike out at 
106——32 for as read at; for feoffees read truſtees 
120——21 for A. read B. whois then living 
146——14 for A. read wife 
24 after event inſert of, 
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H EN we conſider 2 a re- 

gard to the certainty and the time 

of the enjoyment of them, we may diſtin- 
guiſh them into 


in Poſſeſſion, £ 


in Intereſt, 


Contingent remainders and fu- 
Eſtates ture uſes, 
; £2 5 = 5 IR deviſes, 


F 


JOS 
Other uncertain intereſts redu- 
cible to no general head. 


An eliate veſted is where there is an im- 
mediate fixed right of preſent or future 
enjoyment. 


An eſtate veſted in " poſſeſſion is where 
there exiſts a right of preſent enjoy- 


ment. 


An eſtate veſed in intereſt is where there 
is a preſent fixed right of future enjoy 
ment. 


B A con- 


i | 2 1 


A contingent eftate is where a right is to 
accrue upon an event which is dubious 


© and uncertain, 
The moſt conſiderable of the eſtates which 
fat under the laſt deſcription ane contin- 
gent remaindert, and exetutory deviſes, 
the propoſed ſubject of the enſuing 
ſheets, 5g uh I 
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A Porr ENT N 
LONTINGEN EXMAINDER: defi- 


ned, and its ſeveral Kinds diſtin- 
A Contingent Remainder is a remainder li- 
| muted ſo as to depend on an event or 


| condition which may never happen or 
be performed, or which may not happen or 
be performed till after the determination of the 
preceding eſtate, for if the preceding eſtate 
determine before ſuch event or condition hap- 
pens, the remainder will never take effect, as 
will appear when I come to treat of the time 
when a contingent remainder is to veſt. 3 
Under this definition we may properly diſtin- 
_ four ſorts of contingent remainders.—Firft, 
Where the determination of the preceding eſtate 
is itſelf dubious and contingent.Secordiy, 
Where the condition on which the remainder is 
to take effect, is independent of the determination 
of the preceding eſtare. —— Thirdly, Where the 
condition upon which the remainder is limited 


is certain in event, but the determination of the 


particular eſtate may happen before it. 


 Fourthly, Where the perſon to whom the remain- 


der is limited is not yet aſcertained or not yet in 
Us 32 Fun 


141 
3 Rep. 20. Fir, Where the determination of the prece- 
_ eſtate itſelf depends on an event which may 
er happen; as if A. make a feofiment to the 
ue X B. till C. returns from Rome, and after 
ſuch return of C. then to remain over in fee, 
here the particular eſtate is limited to determine 
on the return of C. an Event which. poſſibly may 
neyer happen, and therefore the remainder which 
depends on a ach contingent determination of the 
preceding eſtate is dubious and contingent. —— 
So where a fine was levied to the uſe of A. and 
Poph. dag the heirs-male of his body, until he or the heirs- 
ta ve are. male of his body ſhould have done ſuch a thing, 
and after ſuch a thing done, to the uſe of B. in 
tail, 4. died without iſſue, and without per- 
forming the condition, and it was adjudged 
the remainder was ee. and never took 
D 
3 Rep. 20. 1 Second, Where ſome iderhievens uncon- 
nected with and Collateral to the 3 
of the preceding eſtate is, by the nature of the 
limitation, to pfecede the remainder; as if a 
** be made to A. for life, remainder to B. for 
e, and if B. die before . reminder to Ci for 

life, here the event of B's dyig' before . dots 
not in the leaſt affect the rd Aran of the 
particular eftare, nevertheleſs it muſt precede 
and give effect to Cꝰs remainder; but event 
oO ; dubious, it may or men not happen, and the 
. Fe depending on it s therefore — 


4 Len. 237.7 

pl. 383. "it B. come to ebe bal ack. aa; w$. 
in fe; hete* 's coming to Weſtminſter hall has 
no cönheltion with the determination of A. s 
ellate, but as it is an uncertain event, and the re- 
mainder to B. is not to take place unleſs it ſhould 


happen 


1 5h 


happen, ſuch remainder is a- contingent remain 
der to 85. 


Thirdly, Where a remainder i is limited to. take ä 


effect upon an event, which, though it. certainly 
muſt happen ſome time or another, yet may not 


happen till after the determination of the parti- 


: 


cular eſtate; as if a leaſe be made to J. . for,z Rep. 20. 


life, and after the death of J. D. to remain to 
another in fee; now it is certain that J. D, muſt 
die ſome time or another, but his death may, not 
happen till after the determination of the parti- 
cular eſtate by the death of J. S. and therefore 
ſuch remainder is contingent, — So in caſe of a 
leaſe for life to 4. Dd her 


the death of A. and pollexf c7, in 


M. the remainder to B, in fee, thisis a contingent the caſe of 
remainder ; for the particular eſtate being only Weale and 


for the life of A. and the remainder not to com- 
mence till after the death of A. and M., if A die 


wer. 


before M. the particular eſtate will end before 


the remainder can commence, which is very 
poſſible, and therefore ſuch remainder is contin» 
fr 20 year — 80 ff a feoffment were to the uſe of A. 

i he ſhould, fo long live, and after 


his death to the uſe of B. in fee, here A. 'might 3 Rep. 20. 


ſurvive the-21 years; if he ſhould, the particular 
eſtate would determine before - the remainder 
could commence, and therefore ſuch remainder 
would be contingent, and would be void for 
want of a preceding frechold to ſupport Ms 
as will appear hereafter. 

' Fourthly, Where a remainder i is limited. —_ 
perſon not aſcertained or not in being at the 
time when ſuch limitation is made; as if a leaſe 
be made to one for life, remainder to de right 
heirs of J. S. now hes can be eo Teh 


the right heir of 7. $. until the death of J. $. Rep. 20. 
for nemo eſt heres viventis, which may not * Co. Lit 378. 
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[6 
in after the determination of the particular 
eſtate, by the death of tenant for life, therefore 
ſoch remainder is contingent. — So where a re- 
mainder is limited to the firſt fon of B. who has 
: Ventr. 306. no Ton then born, here B may never have a fon, 
or if he ſhould the particular eſtate may deter- 
mine before the birth of ſuch ſon, therefore this 
remainder 1s contingent, — So an eſtate to two 
for life, remainder to the ſurvivor of them in fee, 
is a contingent eſtate, for it is uncertain who 
will be the Rare. | 
Every ſpecies of contingent ferahiders may, 
I apprehend, be reduced to one or other of the 
foregoing deſcriptions ; but although every one 
of thoſe deſcriptions is necellary, in order to 
compriſe in our general diſtribution every known 
inſtance of a contingent remainder, yet we 
muſt remember, that ſeveral caſes which fall 
literally under one or other of the two laſt de- 
 frriptions are nevertheleſs ranked among Wu bel 
eſtates. | 
I To begin with thoſe caſes which are excep- 
tions to the third of the foregoing deſcriptions, 
I muſt obſerve, that where there 15 a limitation 
for a long term of years, as 80 or upwards, de- 
termĩnahle on the life of a perſon then in being, 
with remainder over on tt death of that ok 
fon, to a perſon in ie, as a limitation to A. for 
80 years, if B. ſo lon live, remainder after the 
death ot B. to C. in fee, it has been held, that 
notwithſtanding the Nm ainder is in this caſe li- 
mited to take effect on an event, (viz. the death 
of B.) which poſſibly may not happen till after 
the expiration of the preceding eſtate for 80 
years, yet as the chance againſt ſuch event's 
SEAS | before 2 e No the preceding, 
X term 


6 - -0 * . 
- 
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term is exceedingly ſmall, ſuch remainder ſhalt 
be conſidered as veſted," and that the mere 'poſ- 
ſibility that a life in deing may endure So years | 
to come, does not amount to a degree of uncer- | 
tainty ſufficient to conſtitins a "Tonringent' we ; 
mainder.- 8 

As if a feoffment be to the uſe of #. for 9 Pollexf. 67. 
years if he ſhall ſo long live, and after Nis dedt 
to the uſe of B. in fee; this ſhall not be cont inn 
gent, but it ſnall be preſumed his Hfe will noee 
exceed 99 years; but it had been otherwiſe if ii 
had been made but for 21 years, per Hale C. J. 
—— So in the caſe of Napper and Saundert, rel Hutt. 119, 
ported by Hutton, which, as to the preſent point, 
was this. A. made a feoffment to the uſe of her- 
ſelf for life, remainder to the uſe of truſtee 
for 80 years, if B. ſhould fo long live, remain- 
der to C. in tail, and it was au that this 
remainder to C. in tail was a remainder 

and a ſimilar caſe is there cited by the court, 
the name of Lord Derdy's caſe, in which ſuch k vid. Lit. 
limitation was adjudged a veſted remainder,” after Rep. 370. 
many arguments upon the caſe at Serjeants- Inn. 
—— But to give this fort of limitation ang 
effe&, a freeho muſt precede it, unless in 
me caſes of conveyances to uſes ; in both' the 
caſes here cited as determuned, there was a POS 
ceding freehold limited to the feoffor, . ich ans 
prevented any queſtion ariſing as to the'validity _, _ 
of the limitation after the term of years, on the | 
ground of its being a freehold to commence in 
futuro, viz. after the death of the perſon on whefe 
| life the term was determinable; whereas if there 
were an immediate limitation to C. for a term of 
years, if D. ſhould ſo long live, remainder after 
the death of D. to E. In this caſe there being no 
Pan firſt limited, it would be a * 
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of. afrechold-to.cammence in fulgre, and there- 


fore incapable of taking effect, conſequently the 
caſe flated by C. J. Hale, if taken ſtrictly as he 
ſtated. it, v ĩthout any preceding freehold. muſt 
depend on ſomer other principles of which vide 
hereafter in the caſe of Penbay v. Hurrel. I muſt 


_ rematk_ here, that the L. onds Commiſſioners i in a 


2 Vern. 131, ceding eſtate was only: for 60 years determinable 


Beverley v. 


Beverley. 


2 Roll. Abr. 


417. 


1 Rep. 104. 


on a life, were of opinion the remainder could 


not be conſidered as veſted; this was a limita- 


— by deviſe, and no preeeding freehold li- 
mited. I do not find any degree upon. it, but it 
ſeems to have been good as an executory deviſe, 
though. not as a remainder, of which vide in the 
chapter of Executory Deviſcs. 
Wie come next i cafes bee tobe 
excepted from the literal extent of the laſt of the 
foregoing deſcriptions ;, theſe will be found to be 
more numerous, as they. depend on one 
hand on a general rule of law raſpecting limita- 
tions to the heirs general or ſpecial. Where the 
anceſtor takes an eſtate of frechold in the, ſame 
£0nygyance, and on the other, upon the reſpect 


| 3 to che intent of a teſtator here it 


7 nn th from any perticuley expreſſions 
in wyl b 3 
Upon the ful of her grounds we are to ob- 
ſerve,,.thas wherever the anceſtor takes an eſtate 
of frechold, or ſranł tenement, and an immediate 
remainder is thereon limited in the ſame convey- 
Ance to his heirs, Or hairs in tail, ſuch remainder 
is immediately exccuted in the anceſtor ſo taking 


the frechold, and therefore is not contingent or 


in abeyance: as an eſtate for life to A remainder 
to the heirs. of his body ; this is not a contingent 


1 Toft. 22. b. remainder. wle heir of the body of 4. 1 
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eſtate-tail executed in A. So like wiſe whertvdy | 
the anceſtor by any gift or conveyance takes an 2 Roll. Abr. 
eſtate of fteehold, and there is afterwards in the 47. 

ſame gift 0r-conveyance a limitation to his right Ner- 104. 
heirs or heirs in tail, after ſome other eſtate for 
life or in tail interpoſed between his - freehold 
and ſuch limitation to his heirs, this remaindet 
to his heirs veſts in the anceſtor as a remainger; 
and ſhall not be in contingency or  abeyance: 
As a leaſe for life with divers remainders over go Done, 
remainder to the right heirs of firſt leſſoe for life; Er. pl. 11. 
this is a remainder in fee veſted in the firſt leſſea 
for life; and after his death, and the determina- 
tion of the mean remainders, his heir ſhall bo 
in as heir, and not as purchaſer. So where land B. ook Noſme, 
is given to A. for life, en ny to B. for lic, pl. 1. 40. 
remainder. to the heirs- male of the body of 'A. . 
who has two ſons, the eldeſt has iſſue a daughter. 
and dies, A. and B. die, the youngeſt fon ſhall 
have the land as heir- male; which proves that 
he took by deſcent, and not by , purchaſe; and 
conſequently. the eftate-tail veſted in the father; 
tor had the younger ſon taken by purchaſe; he 1 [aft. 24. b. 
muſt have been complete heir- general as well 
as heir male, which two characters could not be 
united in him during the life of the eldeſt . 
daughter. 

bu indeed takes a diſtinction by 2 that 
where the frank tenement is ſo limited to the an- 
ceſtor, that all the mediate eſtates between that 
and the limitation to his heirs, as well as his 
own eſtate, may determine during his life, in 
that calc the limitation to his heits is a contin- 2 Roll. Abr. 


gent remainder; as if a feoffment be made to the 418. 


uſe of A. and B. during their joint lives, and, 
after the death of eithet * them, to the uſe of 


C. for life, remainder to che heirs of the body 


10 ] 


of B. chis remainder, he ſays, does not attach in 


B. but is in abeyance; becauſe if A. and C. die 
in the lifetime of B. the eſtate to B. is deter- 
mined, and the remainder to C. ended, and yet 
the remainder to the heirs of B. cannot tab e 
effect. becauſe he cannot have an heir during 
His life. It muſt be admitted, it the word bers 
15 in this caſe to be taken as a word of purchaſc, 
the ' remainder maſt be contingent for the rea- 
fon given by Roll; but the queſtion is, whether 
that word is to be conſidered as a word of pur- 
chaſe or not ? | $74 
Now, with regard to this queſtion, I muſt 
obſerve, that Roll cites no authority at all for 
this diſtinction, and I find it is oppoſed by two 
authorities, which are expreſsly to the contrary : 
The firſt is in Perkins ; if lands be leaſed unto 
A. and B. tor the life of C. the remainder unto 
the right heirs of A. and A. take a wife, and C. 
dieth leaving A. and B., and 4. dieth leaving 
B., the wife of J. ſhall be endowed; becauſe 
that celui que vie (C.) dieth, living A. the huſ- 
band, fo as the freehold and inheritance are 
Joined in the huſband during the coverture. 
Here we ſee the freehold was limited to H. only 
during the life of C., ſo that it very probably 
might, (and as the caſe is put, did) determine 
before the death of J., but notwithſtanding he 
could have no heir at the time when his free- 
hold fo determined by the death of C., yet the 
treehold and inheritance it ſeems became united 
in him at the death of C. conſequently the re- 


mainder to his right heirs was completely exe- 


cuted in himſelf by the death of C., and therefore 
that limitation muſt have been a veſted remain- 
der in its creation; for had it been a contingent 
eſtate to the heir of A. the inheritance could 
: | never 
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analogy to the caſes where- the anceſtot rakes 
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never have been executed or veſted in . Con- 
ſonant to this is the other caſe, which is in 


Keble: aneſtate was limited to huſband and wiſe 1 Keb. 888. 
during their joint lives; and after the deceaſe of imme 3nd 
either of them, remainder to the heirs of the body Wo” _ 


of the wife begotten by the huſband, remainder to 
the wife for life. Upon a difpute between the 
children and the wife, after the death of the 
huſband, whether this was an eſtate- tail in the 
wife or a contingent remainder to the children, 
Keeling conctived it an eſtate tail, executed /ub 
moda, not preſently by ſeverance of the join- 
ture, as it would be by a ſeveral conveyance, 
but upon the death of him whoſe life kept the 
eſtates aſunder, they were united and executed: 
and the court agreed there was no contingency 
either in eſtate or perſon, and that an eſtate to a 
woman durante viduitate, remainder to the heirs 
of her bodv, is en eſtate-tail in the woman. 
In this caſe like wiſe we obſerve that the © free-. 
hold which the wite cook by the limitation was 
only for the joint lives of herſelf and huſband; 
and conſequently muſt determine in her Hfe- 
time if her huſband ſhould die before her, in 
which cafe ſhe could have no heir of her body 
when it determined: the caſe actually ſo hap- 
pened ; yet we find it was adjudged an eſtate- 
tail in the wife. The like obſervation may be 
made as to an eſtate to a woman durante vidiu- 
tate, remainder to the heirs of her body : her 
freehold may determine before ſhe may have 
any heir of her body; nevertheleſs the court 
held ſuch a limitation to be an eſtate- tail. In 
the caſe put by Holl, there is an intermediate 
remainder to C. for life, but the only difference 
to be inferted on that account (if we reaſon by 


the 


* 
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the. frechald for his on life,) is, that the limi. 
tation veſts in that caſe as a remainder, inſtead 
ct being executed in poſſeſſion, as it was in the 
latter caſes which I have cited. 

Upon the whole; on the authority of the laſt 
caſes, I apprehend, that the poſlibility of the 
freebold's de determining in the life of the anceſtor 
who takes it, docs not keep the ſubſequent li. 
mitration to his. heirs. from veſting in himſelf; 
and therefore, I think, we may venture to lay 
it down as a general rule, that whenſoever the 
anceſtor takes any eſtate of frechold, whether 
for his own life or the life of another, or whether 
it be of ſuch a nature that it may determine in 
his lifetime or not, and there is afterwards, in 
the ſame conveyance, a limitation to his right 
heirs or heirs in tail, either immediately, without 
the intervention of any mean eſtate of frechold, 
between his freehold and the ſubſequent limi- 
tation to his heirs, or mediately, that is, with 
the interpoſition of ſome ſuch mean eſtate, there 
ſuch ſubſequent limitation to the heirs, or heirs 
in tail, veits immediately in the anceſtor, and 
does not remain in contingency or abeyance 

with this diſtinction, that where ſuch ſubſequent 
limitation is immediate, it then executes in the 
anceſtor, and becomes united to his particular 
freehold, forming therewith one eſtate of inhe- 
ritance in poſſeſſion; but where ſuch limitation 
is mediate, it is then a remainder veſted in the 
anceſtor who takes the freehold, not to be exe- 
cuted in poſſeſſion till the determination of the 
preceding mean eſtates.As if there be an eſtate 
to A. for his life, or during the life of C. or any 
other ſole eſtate of freehold, remainder to the 

heirs of the hody of A., this is an eſtate- tai 
cxecuted in 4 .; bot if there be an eſtate gt 
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for his life, or during the liſe of. C. br. any other 
freehold, remainder to B. for life, remainder to 
che heirs of the body of A., this ivonly a pteſent 
frechold in A. with a veſted remainder to him in 
tail, to take effect in . after the deter- 
mination of B's ra 1 2 particular eltate 
were to H. and B. lives, — 
der to che beirs rede b B. this would be 
an eſtate- tail in B. executed ſub medo, that is, fo 1 Toft. 184. 2. 
25 not to ſever 3 nor intnle: che wife en 334 
of B. to do wer. $*79 at, 75 337+ 

So if there be a limitaribr e Eftate. 
for their lives, and the life of - the(Junvaror- of pl. 75. 
them, remainder to the heirs of their bodies, It 
is an eſtate- tail executed in them. And in caſe 


of a limitation to daron and feme foritheir lives, 


remainder to the firſt and other ſons of the mar- i Rep. 80. 


| ue ſucceſſively in tail, remainder tothe hes - Lewis Bow- 


of the bodies of the Jaron and fene, it is les cle. 


an intail executed in che h ron and ener ul mad, 
chat is, ſo as not to merge the eftates for life 


abſolutely, but only till the birth of the firſt ſon, 


and then the eſtates will become divided by ope- 


ration of law, and the baron and frme will be 

tenants for their lives, with remainder to their 

firſt ad other ſons. But where the lichitation 

wus to burn for life, remainder to wift far life 
remainder to the heirs of their bodies, 8 i Lev, 36. 
the &tate-tail was not executed in them - Raym. 36. 
ſeſhon;'bur only veſted in them as a rem z Stephens v. 
beenùſe the limitation to their —.— z joint 
Hrrmaton to them, did not co their 
eſtates for life, which were — — 
ſive, band conſequently they had loveratreſtates 


bor inte with a joint remainder in tail. 


There is a Caſe of this nature reported in 2 Adkyzs 101. 
Aﬀtoynis,” Where, upon a ſurrender of 2 copphold $42" Sutton v. 
11 8 mg 
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to the huſband for life, then to the wife for 
life, and to the heirs of the bodies of the hu. 
band and wife, remainder in fee to the ſurvivor, 
it is ſaĩd, the limitation did not veſt an abſolute 
eſtate- tail in the wife ho ſurvived, but: only 
gave her an eſtate-tail after peſtbν of - 2 
-extin; and the eſtate. tail veſted in the per- 
on who was heir of the body both of huſband 
and of wife; as there are no arguments or reaſons 
for the reſolution of the court there mentioned. 
it being rather a memorandum than a, report of 
„che cafe, it is no eaſy matter to account for the 
decree in all its points. The limitation to the 
heirs of the bodies of the baron and feme, muſt 
either have been executed in them. as an eſtate- 
renn 
mainder, or have been a contingent limitation 
d8o the heir of both their bodies; in the firſt 
- - * cafe, the eſtate-tail in poſſeſſion would. have 
ſurvived to the wife on her huſband's death; 

in the ſecond, the joint remainder in tajl ſuryi- 
ving to her; would have merged her eſtate for 
life, and ſhe would thereby have become tenagt 
in tail in poſſeſſion; and in neither of theſe two 
caſes, could ſhe be tenant. in tail after; peſſibi- 
liiy of 2 ſo long as any iſſue of her 

| body by her deceaſed huſband was living; 
for neither huſband nor wife tenants. in ſpecial 
tail, are tenants in tail ofier- paſſibiliiy 1 
erxtinũ, till the death af the other of them, and 
failure of iſlueof their two bodies, vid. 1. If. 27. 
6. and if there were any ſuch iſſue-then liyin 

it could not veſt in ſuch iſſue till ber Jeath 
In the third caſe, ſhe could take no eſtate-tailat 
all, and conſequentiy, could not be tenant in tail 

© - efter poſſibiliiy of iſſue extinẽ?; therefore the 
only caſes in which ſhe could be tenant in tail 


1 cl 


no iſſue by her deceaſed huſband, or fack iſſue 
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+ after poſi bility ef * extint?,, were thoſe two. 
in which it was impoſſible, there ſhould: be any 


ſuch perſon at all, as the heir of both their bo- 
dies, Its being a ſurrender of a copybold. 
made no difference in the conſtructiop, as it was 


ed in the ſame caſe, that ſurrenders of copy- 
ble ſhould be co as Other conveyances 


at common law. There Olution in this caſe, 
common lay principles, I apprehend, mult have 


been thus: the hufband and wife taking diſtinct 


and ſucceſſive eſtates for life, the joint limita- 


tion to the heirs of their bodies velted 3 in them 
Jointly, as a remainder, in tail, this remainder 


ſurvived to the wife upon the deceaſe of her 


22 and merging her eſtate for life, made 
r tenant in tail in poſſeſſion; but having had 


being ext at the time of this reſolution, ſhe 


thereby became. only cenant in tail Her 1 


lity of iſſue extindt, 


But a limitation to Finn and * and che via Cre.Car. 
- heirs of the body. of the Baron, is an eſtate . Kieg. v. 


executed in the Wane for here is no con 

cy to ſuſpend. the v of the eſtate ; for whe- 
ther the Sharon gr fene yan. firſt, the baron. may 
equally; have 4 heir of his body, upon. the 


determination of the firſt limitation. 


If chere be a limitation to the feme for life, 
remainder to he heirs of x the body of bares and 


feme, this is * veſted remainder in v 


— the freehold is limited to her alone; and 
the perſon who is to take in remainder, muſt 


be heir of both their bodies, if the feme ſhould 

die before the heron, there can be no one to anſwer , Rol. abr. 

particular eſtate de- p. Un H. pl. 

: Gar ines, becauſe the baron cannot have an heir 
ul 


that deſcription when the 


ing his lie, therefore the remainder is in cgn- 
|  tingency, 


« # 
: 
* 


« © 
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Iseo. WE 7 ae to diſtinguiſmi the reaſon of 


cis Ack caſe; Tfoch that above foticed, white 
dhe Tirmitation to the” beirt, Sc. is held to veſt, 
Hdtwithiſtanding the anceſtar's frechoſc may de- 
terrüge in bis Tfefime ; the limitation there 3s 
to che heirs, Sr. of the anceſtor, only, but here 
eit s to the heits, Fr. of the anceſtor and of her 
"baron; and tho" every perſon may ſo far be ſup- 
"poſed to carry his own heirs, Sc. in himſelf du- 
"Ying His life, as that a limitation to them where 
he takes a preceding frechold, may veſt in him. 
"ff; yet no perſon can be ſuppoſed” to carry in 
Higaſelk, the heirs Sc. of himſelf anch of ſome: 


be 5 elſe. 9 2 511491601 


Its immaterial whether the aticeſtor takęs 
"the freehold by expreſs hmitation or by impli- 
cation; in eichet caſe the ſubſequent remainder 
to his heirs veſts in umſelf; as in the caſe of Py- 

1 Ventr. 372, Z% and Aitfhrd, Where A. ſeiſed in fee, cove- 

nanted to ſtand ſeiſed to the uſe of bis, beirs- 
male begotten, br 10 Je hegotten, on the body of his 

Tecond wife, here, In the principle laid down by 

'tny Lord Coke, 1 Int. 23. 4. that ſo much of the 
uſe as the ou of the land does not diſpoſe" bf, 
remains in him, A. was held to take an eſtate 
for his own life by implication; for the limita- 
tion being to the heirs of his body, c. ant it 
being impoſſible for him to have any ſuch heir 
during his life, the uſe during his life was Un- 
- diſpoſed of. And an eſtate by operation of law 
being conſidered as equivalent to an eſtate by 
| deed; it was held, that the ſubſequent limita- 
tion to his heirs-male, Sc. was executed on 
tte eſtate for life which he had by implication, 

* and created an eſtate tail in 7. 

But where the legal eſtate is limited away 

during the life of the covenanter or feoffor, the 


1 freehold 
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freehold cannot reſult by implication, and con- 
ſequently the ſubſequent, limitation to his heirs 
Sc. will be a contingent eſtate. As where A. | 
made a ſettlement to the uſe of himſelf and his 
heirs, until his intended marriage, and after- Carth. 27 2. 
wards to the uſe of his wife for life, and after 2 v. 
her deceaſe, to the uſe of truſtees and their heirs, . 
during his own life, upon truſt, to permit and 
ſuffer 4. to take the profits, remainder to the 
firſt and other ſons of the marriage, remainder 
to the heirs of the body of 4. it was adjudged 
that the limitation to the heirs of the body of A. 
operated as words of purchaſe, and of courſe 
created a contingent remainder, becauſe A. took 
only a truſt-eſtate for life, the «/e being limited 
to the truſtees, and the legal eſtate for his lite, 
executed in them by the ſtatute of uſes. 

So where 4 having two ſons, C. and D. co- 
venanted to ſtand ſeiſed to the uſe of C. and, ,, , _ 
the heirs-male of his body on M. his wife to ,,, South 
be begotren, and for want of ſuch ifſue to the co v. Stowel, 
heirs- malt of the covenantor, and for want of 
ſuch iſſue to his own right heirs for ever; C. 
the eldeft fon died, leaving iſſue one fon and. 
ſeveral daughters, A. died, and then the ſon of C. 
died without iſſue; the queſtion was, how D. 


could be let into the eſtate, under the limitation 


to the heirs- male of his father A. ? for by way 
of purchaſe, he could not be innitled, not being 
complete heir whilſt his nieces were living; it 
was therefore contended, that A. took an eſtate 
for life by implication, and conſequ-ntly, that 
the limitation to his heirs-male veited in himſelf 
as an ęſtate - tail, and fo deſcended to D. as fpe- 
u But the court held that limitation to. 
be words of purchaſe, and to veſt in the ſon of 


C. upon the death of. 4, as heir-male of his bd _ 


dy by purchaſe, and that on the death of C. *- 
Cc on 


= 
fon it- deſcended-to his uncle D. as heir-male of 
the body of 4. per for mam doni; they allowed 


no eſtate for life in A. by implication, and ſeem» 


ed ro doubt the doctrine. in the caſe of Pybus and 
Mitford. But we may obſerve, this judgment 
did not in the leaſt affect or claſh with the judg- 
ment, in the caſe of Pybus and Mitford, for there 
the covenantor had not limited any ute at all, 
during his own life; the limitation to his heirs, 
male was a future limitation; whereas in this caſe 
the covenantor-had limited a preſent uſe to his 
fon C. in tail, and therefore the freehold being 
ſo actually limited away, could by no implicar 
tion be ſuppoſed to remain in the covenantor, 
In this manner, the two cafes of Pybus v. Mit- 


ford, and Soutbcot v. Stoxwe!, are caſily recon» 


cited ; and fo far are they from being contrary 
authorities to each other, which for want of at- 
tention, they are ſometimes taken to be, that 
it appears they are both expreſs authorities for, 
and equally confirm the diſtinction before taken, 
dix. that where the uſe of the freechold is not 


limited away, it reſults to the covenantor or fe- 


offor, by operation of law; but that where it is 
limited away, the covenantor or feoffor, ſhall 
take no eſtate for life by implication. 

In the caſes where the firſt uſe was limited 
away for a term of years, it was a matter of 
great doubt, whether the freehold reſulted to the 
feoffor or covenantor or not; and indeed, in the 
caſe of Penbay v. Hurrel, where A. ſeiſed in fee 


by deed and fine conveyed to the uſe of truſ- 


tees, for 70 years if A. ſhould fo long live, and 


2-Freem. 231. from and after the death of A. then to the 
235. 252. uſe of B. in which caſe it was objected, that 
e. Vera. 370. the limitation to B. muſt be void, as being a 


trechold to commence in futuro, viz. not ml 


— 
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after the death of 4. there being no. freeho ld 
limited to take effect until that event: Lord 
Keeper, after much conſideration, - and a caſe 
ſtated to the judges, gave his opinion, that 
A. had an eſtate for life by implication, and fo 
all the limitations over were good, there being a 
freehold to ſupport them. It is obvious, that 
if this doctrine were eſtabliſhed throughout, 
there could. ſcarcely be fuch a thing as a contin- 
gent remainder's failing for want of a ſufficient 
preceding eſtate; for in all limitations of uſes, 
if no ſufficient particular eſtate were expreſsly 
limited, ſuch a one would nevertheleſs exiſt by 
way of reſulting uſe. It was indeed agreed, that 
if the limitation had been by way of covenant 
to tand ſeiſed, the covenantor would have had 
the freehold by implication, becauſe he had ne- 
rer departed. with it; but the queſtion was, 
whether in the caſe where the conveyance to 
uſes enured by way of tranſmutation 7 oſſeſ- 
ſion, as by fine or feaffment, Cc. the uſe ſhould 
reſult, and be implied out of the ſeiſin of the 
feoffees or conuſees; but upon the ſtrength of 


Lord Cote's opinion in the caſe of Fentiict v. 2 Rep. gr. b. 
Mitford, and the concurrent authority of Lord loft. 22. B. 
Chief Juſtice Hale's opinion, in the caſe of Pybus © 3% 


v. Mitford before cited, that as well in a fine or 
feoffinent, as in à covenant to ſtand. ſeiſed to 
uſes, ſo much of the uſe as a man does not limit 
away remains in him, the above calc was ſokmaly 
determined, in the manner I have mentioned, 

This laſt caſe we are to obſerve is eſſentially 
different from the caſcs of Nappers and Saungers, 
and of Lord Derby, cited in a preceding Page. 
In thoſe caſes, a trechold. was firſt limited 90 
queſtion, could therefore ariſe concerning the. 
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doubt there, was as to the veſting of the ſubſe. 

vent limita ion after a life, which it was poſ- 

{le might outhve the preceding term; but here 

the queſtion reſpected the validity of the limi- 

tation, as being a freehold to commence in fu- 

ture, unleſs ſome preceding freehold were impli- 

ed. The principle on which the remainder in 

this caſe was decreed a good one, is the only 
foundation upon which the caſe put by Hale 

C. J. before mentioned (where I cited the caſe 

of Napper and Saunders) can be ſupported; he 

has there ſtated. a caſe, without the limitation of 

any preceding freehold; now it 1s clear, that if 

no frechold were implied in the feoffor, the 

freehold to commence after the death of the per- 

ſon, on whoſe life the term was determinable, 

would be a freehold to commence in futuro, and 

therefore void in that caſe, as it would have been 

| in. this caſe, without ſuch implication. _ - 

2 Salk. 679. In a caſe in the King's Bench, ſubſequent to 
1 the caſe of Penbay v. Hurrel, where A. by leaſe 
ir. W 388. and releaſe conveyed to truſtees and their heirs, 
Elſe v. Oſzorn to the uſe of A. for 99 years, remainder to the 
ib. 359 Sir uſe of truſtees for 25 years, remainder to the 
— Tip. heirs- male of the body of A. it was determined, 
Pen dcae. that 4. although he had not limited the uſe of 
the freehold away, ſhould not take an eſtate for 

life by implication; conſequently, the remainder 

to the heirs-male of his body did not veſt in 

himfelf, but was a contingent limitation,” arid 

void for want of a preceding freehold, as will 

appear hereafter. ' Now there is this diſtinction 

obſervable between theſe two cafes; in the for- 

mer, though a preſent uſe was limited away, yet 
no uſe at all was limited to the grantor, and 
therefore nothing appeared to rebut the impli- 
cation, that he ſhould take the uſe of the pre- 


lene 
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ſent freehold, which was not limited away; where- 
as in the latter caſe, the uſe was expreſsly limited. So, no uſe will 
to the grantor for years; now if he had taken, reſult, where 
the freehold by implication, this uſe for years _- — 
would have been merged in it, which would be 10%, bös his 
raiſing an eſtate by unplication, to deſtroy an wife's. Salk 
eſtate expreſsly limited in the deed; directly con- 675. Davis v. 
trary to the nature of implication, which can Spe. 
only take effect either as the import of what is 
expreſſed, or as an inference from ſomethiug's 
being not expreſſed h 
But where the anceſtor is himſelf the grantor, Moor 284. 
there a limitation to his own right heirs will Fenwick v. 
continue in himſelf as the reverſion in fee, and is —_— 
not a remainder, although the freehold is ex , _ ws 
2 5 | ep. 91. 
preſsly limited from him: as where a fine was Moor 721. 
levied to the uſe of the wife of conuſor for life, Earl of Bed- 
remainder to the uſe of B. in tail, remainder to ford's caſe. 
the uſe of the right heirs of conuſor, this was C0. Eliz. 
adjudged a — 2 in the conuſor. | * 
Here, however, we are to obſerve, that if 
there be tenant for life, and afterwards, the re- Skin. 5 59. 
verſion by ſome other conveyance be limited to 
his heirs, c. ſuch limitation will not be executed 
in him. So if there be a limitation to a man's 
heirs in any deed, and afterwards he, by other 
means, becomes ſeiſed of the frechold, in this 
caſe the two eſtates will not become united in 
him, but the limitation to his heirs will ſtill 
continue what it originally was, a contingent 
remainder; as where A. was tenant for life of 
B. remainder to the right heirs of B., A. after- 2 Leon 7. 
wards granted his eſtate to B. ſo that he became Id. Raym- 
tenant for his own life, remainder to his right 37 
' heirs; yet this remainder continued a contingent 
| C 3 '.— I as 
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"The general rule above laid down, reſpecting 
a ſubſequent limitation to the heirs after an eſtate 


of frechold given to the anceſtor in the ſame 


conveyance, holds in the caſe of a will as well 
as of a conveyance at common law, wherever the 
limitation in queſtion gives a legal and not a 


rruſt-eſtate. This I ſhall endeayour to prove 


in the next following pages. 

The rule is ſuppoſed to have been originally 
introduced to prevent frauds upon the tenure } 
if ſuch a limitation had been conſtrued a con- 
tingent remainder, the anceſtor might have de. 
ſtroyed it for his own benefit, if occaſion had 
called for it; if not, he might have let it re- 
main to his heir in as beneficial a manner as if 
it had deſcended to him, at the ſame time that 
the lord would have been deprived of thoſe 
fruits of his tenure which would have accrued 
to him upon a deſcent, So that under ſuch a 
conſtruction, the anceſtor would have had all 
the power over the eſtate which he would have 
had over a veſted inheritance; and if he were 
not inclined to uſe that power, his heir would 
have taken the eſtate as fully as by defcent, 


without the feudal burdens ro which he would 


have been liable, in conſequence of a deſcent. 


So advantageous a conſtruction would doubt - 
Teſs have made limitations of that nature very 
frequent, to the great prejudice of the Lord of 
whom the lands were bo 


Iden. In thoſe caſes, 
indeed, where the limitation to the heirs, &c. 
was not immediate upon the limitation of the 
frechold to the anceſtor, or where the anceſtor 


_ © himſelf would not be intitled to the inheritance 

upon the deſtruction of the remainder to his 
heirs, Sc. there it could not be to the anceſtors 
intereſt, to deſtroy the remainder to his heirs, 


though 


_. r ⁰o;A . = wa mY vv "© 5» 
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though it had been conſtrued contingent, but 


, 


nevertheleſs, the heirs would have ys the 
c 


ſame duties to the lord, and the lord of courfe 


have been the ſa me loſer in thefe as in the other 
caſes. Therefore, though there could be no 


ground to apprehend the great frequency of li- 
mitations of the latter ſort, becauſe of the limi- 
ted intereſt the anceſtor could have in them; 
yet, as they would have proved equally preju- 
dicial to the lord whenever they ſhould occur, 
as thoſe other wherein the anceſtor had a greater 


intereſt, the ſame reaſons prevailed to extend 
the rule to all of them. 


Upon theſe grounds, it ſeems, that the ge- 
neral rule 1 have been treating of is found to 
extend to all the ſeveral cafes I have enumerated. 
The miſchief to be obviated was the ſame, whe- 
ther the limitation was created by deed or de- 
vile z it naturally follows, that the fame rule 
is rule of law firſt took its rife, 
ceaſed, it is true, with thoſe fruits of tenure 
which it was calculated to preſerve; ſo has the 
reaſon upon which the right of primogeniture 
was firſt eſtabliſhed in dn Cinab long ſince 


ceaſed; nay, the original reaſon of moſt of our 


ſhould take p ace in both caſes. The reaſon 
upon which 


laws of property (to fay nothing of our other 


laws) exifted no longer than the old feudal te- 


nures prevailed ; yet, I preſume, the right of 


primogeniture is ſtill conſidered as part of the 
laws of ' deſcent of lands in this kingdom. 


. Nor can any authority prevail upon me to be. 


lieve that the act of Charles II. virtually annthi- 
lared almoſt the whole body of our Eugliſꝭ laws, 


only by converting other tenures into common 


tenures. We have many laws, the ori- 
gin of which cannot ar this diſtant peo be 
| ES x ".": raped 
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traced at all; yet, juſtly ſhould we laugh at 
the man who ſhould urge that as an argument 
againſt the preſent validity of ſuch laws: and 
ſurcly a law for which no reaſon at all now ap- 

ars, has no more original ground in the pre- 
ſent ſtate of things, than a law, whoſe origin 
may be traced up to a circumſtance which does 
not now exiſt, what reaſon then can be aſſigned 
why the one ſhould be leſs ſacred than the 
other? | 

It is true, where thoſe things which are the 
objects of a law ceaſe to exiſt, there the law 
itſelf muſt of neceſſity ceaſe for want of ſubject- 
matter to relate to or have any effect upon; but 
it by no means follows, that where the ſame 
objects of a law ſtill continue, that there the 
law ſhould ceaſe, only becauſe the very ſtate of 
things which was the firſt occaſion of that law 
no longer exiſts, BE” 

The neceſſity for laws of ſome ſort or other 
mult be admitted, and it. is evident that ſome 
accident, circumſtance, or ſtate of things, muſt 
be the firſt motive to every law: now although, 
after the eſtabliſhment of a law, that very acci- 
dent circumſtance or ſtate of things which firſt 
introduced ſuch law nay happen to ceale, yet, 


whilſt the ſame ſubject of that law continues 


there muſt be {till the ſame neceſſity for ſome 
law or other with reſpe&t to that ſubject; 


but if the old law is to ceaſe with the circum- 


ſtance or ſtate of things which gave it birth, 


it follows, that the ſubject of ſuch expired law 
_ muſt remain at large unregulated by any law, 


and ſubject only to the arbitrary direction of 


_ ignorance, partiality, or caprice,. until legiſla- 


ture ſhall intertere and make a new law; this 


— 


. would be opening a door perpetually to all that 


uncertainty, 
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uncertainty, confuſion, and inconvenience, which 
laws were intended to obviate and prevent. — 
I therefore conceive myſelf juſtified in conclu- 
ding, that every law once eſtabliſhed continues 
to be a law whilſt the ſubje& of it exiſts, until 
altered by ſome ſolemn act of legiſlation. X 

Now, with reſpect to the rule of law; whereby 
the limitation to the heirs, c. is executed in 
the anceſtor, though we admit the reaſon upon 
which it firſt took place no longer to exiſt, yet 
the ſubject of the law ſtill remains, there are 
ſtill the ſame limitations of eſtates for the rule 
to operate upon, and the law having been once 
ſo eitabliſhed (no matter upon what ground) 
the courts of law, who conſidered — as 
entruſted with the power, not of abrogating or 
altering, but only of expounding and 
nouncing eHabliſbe i laws, — — a long 
ſucceſſion of determinations on this poi 
grounded their judgments entirely upon Ce 
rule, as will appear, when I come to anner | 
the ſeveral caſes reſpecting it. 

The court of Chancery indeed does not con- 
ſider itſelf tied up to an implicit obſervance of 
the ſame rule, in reſpect to thoſe limitations, . 
which are the immediate objects of that court's 
juriſdiction, I mean limitations, which do not © 
immediately veſt the legal eſtate. In the de- 
creeing the execution of marriage-articles, and 
in the conſtruction of truſt- eſtates, that court 
regards the end and conſideration of the ſet- 
tlement and the intent of the truſts, rather than 


the legal operation of the words in which the 
articles or ga. che truſts are expreſled. 


Thus, in the caſe of — before marriage | 
for making a ſettlement, if there be a limitation 
to one of the parties for life, with a remainder 


0 


the iſſue. The 
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to the heirs of the body of the ſame party, the 
Jatter words are conſidered as words of ;pur- 
chaſc, and not of limitation, and the furute 
ſettlement or conveyance in purſuance of ſuch 
articles, will be decreed to be made agreeable 
to ſuch conſtruction. As where A. in conſide- 
ration of an intended marriage, entered into ar- 
ticles, by which he covenanted to ſettle an eſt ate 
to the ule of himſelf for life, without impeach- 
ment of waſte, remainder'to his intended wife 
for hfe, remainder to the uſe of the heirs-male 


of his own body; and-afterwards having rea- 


fon to he diſſatisfied with the weakneſs and 
diſobedience of his eldeſt ſon, he, before any 
ſettlement made, levied a fine (< uppoſing Tad 
ſelf to be tenant in tail by the articles) in fa- 
vour of his ſecond ſon. Upon the death of 4. 
a very conſiderable perſonal and real eſtate de- 


ſcended to his eldeſt fon ; nevertheleſs it was 


decreed, that a conveyance in tail of the ſettled 
eſtate ſhould be made to the eldeſt ſon, for that 

the father was not tenant in tail under the ar- 
ticles, but only for life, and therefore could not 


Jer his fon. 


So where articles were entered into, whereby 
it was that the wife's portion ſhould be 
lid out in the purchaſing of lands, which ſhould 


92 

ones v. 

I be fertled on the huſband and wife for their 
lives, (and. the life of the ſurvivor, and after 


'other ſons ſucceſſively in tal, o thay" the 
huſband and wife might not have power to bar 
general reaſons ' upon which 
ſuch detrees were founded, are theſe: articles 
are only heads of agreement between the = 
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ties, and the iſſue of the marriage are objects of 
conſideration in the ſettlement; conſequently we 
muſt ſuppoſe an intention to provide for them 
which intention would be fruſtrated,” if it wert 
to be in the power of the parties immediately to 
bar them. ee 2 | 

But here we muſt remark, that al h-in 
the caſe of articles before marriage to' ſettle an 
eſtate for life on either of rhe parties, remainder 
to the heirs of the body of the ſame party, if a 
ſertlement were made after marriage with the 


ſame terms of limitation, Chancery would rectify Caf. Temp. 
jr, and make it a ſtrict ſettlement, for the rea- Talb, 20. 
ſons I have mentioned; yet that court would 8. W. 849 


not interfere, if both articles and ſettlement fe 
were made before marriage, unleſs the ſettle- 
ment in that caſe were expreſſed to be made in 

urſuance of the articles; for the court would 
1 that the parties had altered their inten- 
tion with reſpect to the terms of the marriage, 
which they may do before the marriage, though 
not afterwards; and that the ſettlement was 
made in purſuance of ſuch new agreement, and 
not of the articles; but when it is ſaid to be 
made in purſuance of the articles, no room at 
all is left for ſuch a ſuppoſition. But, however, 
no fuch alteration or rectification of aà ſettle- 
ment, as I have been ſpeaking of, ſhall take 
place "againſt a . purchaſer, as appears in the 
caſe of Warrick v. Warrick, in which caſe Lord 
Harduicte held, that though the court gives 
relief in ſuch caſes againſt perſons claiming 
under the ſettlement and their repreſentatives, 
yet no caſe had gone fa far as to relieve againſt 


purchaſers; and that unleſs there are articles, 
"as well as a ſettlement, the court will never de- 
ys : | "18% e Cree 


2 Atk. 291. 
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cree words which give a legal eſtate- tail, to be 


carried into ſtrict ſettlement. 
So likewiſe in decreeing the executionof a tru®, 
the court of Chancery will fo far depart from 


that which would be the legal operation of the 


words limiting the truſt, if reduced to a com. 


mon law conveyance, as to conſtrue the words 
beirs of the body of ceflui que truſt, although pre- 


ceded by a limitation for life, as words of pur- 
chaſe and not of limitation, whenever it appears 
by ſome clauſe or other, which is repugnant to 


the nature of an eſtate-tail, that the maker of 


2 P. W. 471. 
Papillon v. 


Voice, and vid. 


Cal. Temp. 
Talb. 3. 
Lord Glen- 


the deed or will intended only an eftate for life : 
as where A. deviſed a ſum of money to truſtees 
in truſt, to be laid out in lands, and to be ſet- 
tled on B. for life, without impeachment of 
waſte, remainder to truſtees and their heirs du- 
ring the life of B. to ſupport contingent remain- 


orchy v. Bol- ders, remainder to the hcirs of the body of B. re- 


ville. 


1 Vezey 142. 
2 Ark. 246. 
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mainders over, with a power to g;. to make a join. 
ture. It was decreed that B. ſhould take but 
an eſtate for life ; and Lord Chancellor King 
took a diſtinction between a legal eſtate and an 
eſtate executory; and held, that where the 

mult come into the court of Chancery, in order 
to have the benefit of the limitation, the inten- 
tion ſhould take place, and not the ſtrict rules 
of law. So in the caſe of Bagſhaw and Spencer, 
where A. deviſed lands to B. and C. and their 
heirs in truſt, by rents and profits, ſale or mort- 


gage, to pay his debts, Ec. and after in truſt, 


as to a moiety to the uſe of T. for life, without 
im t of waſte, remainder to truſtees 


and their heirs during the life of 7. to ſupper 
- contingent remainders, remainder to the uſe of 
Ihe heirs of the body of T. remainder over. Lord 
-- Hardwicke decreed, that 7. took but an eſtate 


for 
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for life, for that the whole fee being deviſed-to 
the truſtees, it being expreſsly to them and their 
heirs, and they having power to diſpoſe of the 
inheritance, no legal eſtate could be limited 

upon it, and therefore T. could not take a , 
but a truſt-eſtate; and being only a truſt. eſtate, 
the intent manifeſted” by the clauſe appointi 
truſtees to ſupport contingent remainders, ſhou 
controul the legal operation of the words; he 
grounded his decree on the difference berween 
a mere legal eſtare and a truſt in equity, 

From the example of the court of Chancery 
in ſuch inſtances as the above, ſome people, 
with more plauſibility than reaton, have endea- 
voured to draw an argument that the courts 
of law ſhould indulge the ſame latitude of con- 
ſtruction, aſſuming it as a principle, that there 
is no ſound diſtinction between the deviſe of a 
legal eſtate and a truſt : but this is petitio prin- 
cipit;_ for I believe there is not a point in our 
books more clearly and accurately agreed than 
the diſtinction between a legal deviſe and atruit; 
which appears as well tron the caſes I have al- 
ready mentioned, as from thoſe wick I ſhall 
mention by and by. In the mean time, as to 
the ſoundneſs and reaſon of the diſtinction, we . 
are to conſider, that truſts were the mere crea- 
tures of confidence between party and party, and 
totally © diſtinct! in almoſt every quality, from 


thoſe legal eſtates which: were the ſubjects f "BOY 


tenure. They were in their nature independent 
of tenure, and therefore not the objects of thoſe 


laws which were founded in the nature of tenure. 


They were rights arifiog ſolely out of the intent 
of the party who created them, and therefore 
ſuch intent could be the only guide in the exe- 
cution of them. Conſequently, when a court of 

eqvity, 


Garth v. Bald- 


win, 


2Vezey, 646. wards to the heirs of B. s body, Lord — 


- ment of his debts, and afterwards as to part to 


( a 7] 
equity, in certain caſes of truſt- eſtates, deviates 
from the rule above laid down, it does not in ſo 
doing depart at all from any rule of law by 
which it was cver bounden : it only exerciſes 
that conſcience and dilcretion to which truſt. 
eſtate; were in their nature originally and ne- 
ceſſarily ſubject. And yet even the court of 
Chancery, in order to prelerve as near a corre - 
{pondence as may be between the rules of con- 
ſtruction, with regard to truſt · eſtates, and thoſe 
laws by which legal eſtates are conſtrued. con- 
ſiders itſelf as bounden, even in the caſe of truſt» 
* to decree according to the rule I have 
been ſpeaking of, wherever it can be done with- 
out manifeſt vicduion t2 the intention of the 
parties. 'As when one deviſed lands for pay- 


A. for life, with power to make leaſes, remainder 
to the heirs-· male of the body of A. though this 
was but the deviſe of a truſt and executory,..yet 
it was held to be an eſtate-tail in .; for Lord 
Chancellor ſaid, that it could not be inferred 
with any certainty from the power of leaſing 
given by the teſtator, that no eſtate-tail was in- 
tended. So where there was a deviſe in truſt 
for A. for life, afterwards to B. for life, after. 


decreed. a Conveyance in tail to B. 
principle, that a court of equity in cafes of muſt 
eſtates was not to over-rule the legal conſtruction 
of the limitation, unleſs the intent of the teſtator 
Zane af the nuf ſhavld appear. by-declars 
tion plain. 

But to ſupport the a eng, that. coun ef 
law ſhould give into the latitude and.free- 
dom of conſtruction as the court of Chancery, 16 
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been urged, as a ſtrange kind of inconſiſ- 
tency, that the ſame limitation ſhould bear dif- 
ferent conſtructions on the different ſides of 
Meli minſter hall; that a man ſhould be tenant 
in tail on one ſide of the hall, by the very ſame 
limitation, which, if he fteps acroſs to the 
other ſide, will make him only tenant for life: 
the objection ſounds ſpecious enough, but if 
we look to any thing further than mere words, 
it loſes its whole force. It is not true that the 
conſtruction varies with the court; it is the dif- 
ferent ſubject· matter of the limitation which oc- 
caſions the alteration in the conſtruction of it, 
and will occaſion the ſame difference of con- 
ſtruction even in the very ſame court. The 
courts of law and the court of Chancery have 
hitherto agreed in their conſtruction of the li- 
mitation in queſtion, whenever it reſpected a 
legal eſtate: the court of Chancery diſtinguiſhes 
between. a legal eſtate and a truſt, and varies its 
conſtruction accordingly ;. if the courts of law 
had been concerned with truſts, it is to be ſup- - 
poſed they would have made the {ame diſtinction. 
Where is the inconſiſtency in allowing diffe- 
rent operations to the ſame limitation, hen 
applied to objects of ſuch different natures and 
deſcriptions as a truſt and legal eſtate clearly are? 
It is to be admitted, that the general rules of 
property reſpecting legal and truſt-eſtates are 
the ſame,. but the particular modes of conſtruing 
the limitations of them may vary. The konfor- 
mity between the rules of property in legal and 
truſt- eſtates, reſpects the allowed meaſure of che 
limitations, and not the mere conſtruction of 
them, as Lord Hardwicke obſerved in the caſe 
of Bagſhaw and Spencer hefore cited. The li- 
mitations of truſt· eſtates cannot be carried to a 

| N greater 


2 P. W. 471. 
Papillon v. 
Voice. 
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ater th, or further towards à per. 
. AE the E of legal eſtates, 
— it does not follow that the firſt may not be 
expounded more freely, with more regard to 
the evident intent, and with leſs adherence to 
the legal import of technical expreſſions, than 
the latter. Nay, a diſtinction of that fort na. 
turally ariſes from the different natures of a truſt 
and legal eſtate before explained. | 

When a court of law, in certain inſtances, con- 
ſtrues the limitation of a legal eſtate differently 
from what the court of Chancery would conſtrue 
the ſame limitation, it applied to a truſt-eſtate, it 
does exactly what the court of Chancery would do 
in the very ſame caſe ; as where A. deviſed a ſum 
of money to truſtees in truſt, to be laid out in 
lands, and to be ſettled on B. for life, without 
impeachment of waſte, remainder to truſters 
and their heirs during the life of B. to ſupport 
contingent remainders, remainder to the heirs 
of the body of B. remainder over, with power 
to B. to make a jointure ; and by the ſame will 
deviſed lands to B. for his life without waſte, 
remainder to truſtees and their heirs during the 
life of B. to ſupport contingent remainders, re- 
mainder to the heirs of the body of B. remain- 
der over. Lord Chancellor King took the dif: 
tinction between a legal and truſt-eſtate, and 
declared, that as to that part of the caſe where 
lands were deviſed to B. for life, Sc. the re- 
mainder to the heirs of his body were words of 
limitation, notwithſtanding the clauſe without 
impeachment of waſte, and the limitation to 
truſtees to ſupport contingent remainders, and 
that B. was therefore intitled to an eftate-tail ; 
but that as to the other part of the caſe, which 
was merely a tra, the court had ous * 
a 


_ r r 


108) 
{true it according to the manifeſt intent; and 
therefore B. ſhould there be bur tenant for Hife 
Ge. The fame qiſtinction will appear to Have 
been taken in the tame court; in other caſes 
which I ſhall cite hereafter, - 

Hence, it is eaſy to perceive, that the force 
of the argument drawn from the inconfiſtency 
of admitting different determinations upon the 
fame limitation in different courts, really makes 
again that latitude of conſtryftion mm the 
courts-of law. which it is intended” to fupporr; 
for if the courts of law ſhould conſtrue the H- 
mitation of a legaP eſtate; in the fame manner as 
x court of Chancery does the limitation of a 
truſt- tate; the conſtruction of a court of hw; 
and the court of Cbærcery, would often differ 
with reſpect to the ſame limitation of à Lal 
eſtate; becaule the court of Chancery often con- 
ſtrues the limitation of a refi-eſtarey differently 
from the ſame limitation of a legal eſtate; then 
indeed would rhe inconſiſtenty now talket af 
really exiſt, as the ſame limitation of the very 
ſame kind of eſtate, would bear different 
conſtructions in different courtsy unleſs rhe 
court of Chancery ſhould be fo far aftuitet by a 
ſpirit of complaiſance; as to deviate from its 
own eitabliſhed rules and dittinctions, and im- 
plicitly conform to the occaſional innovaring 
diſpoſition of another court. 

But ſurely no one will ſay, that: bensulb u 
court of Chancery is not bounden by a ale, 
which in its nature and defigr had no re- 
lat on to the objects of that courr's juriftic⸗ 
tion, that therefore a- court of law ſflall ceaſt 
to be bounden it in their decifions om 
caſes of a very 4. kind, and which were 
the originals ant have ever ſince contirued the 

D immediate 


( 34 J 


immediate objects of that rule. The fame 
authority that can convert a court of law into 
a court of equity in one inſtance, and abo- 
Iſh all diſtinction between legal eſtates and 
truſts, may (without the obſolete aid of an 
act of parliament,) complete the plan of im- 
provement on our ancient laws, and tell us, 
there is no ſound diſtinction at all between the 
ſuppoſed objects of the juriſdiction of the one 
court and thoſe of che other: for a court of law 
and court of equity in this kingdom differ but 
in name. 

Some inſtances there are, even in caſes at com- 
mon law, wherein the ſubſequent limitation to 
the heirs of the body have been ſo qualified and 
corrected by other additional words, as to amount 
to words of purchaſe, and not of limitation; 
but I believe no one caſe can be found, before 
the late caſe of Perrin and Blake in the K. B. 

1769; where a perfect unqualified limitation to 
the heirs, or heirs of the body (in the plural num- 
ber), preceded by a limitation of the legal eſtate 
for lite to the anceſtor, in the ſame deed or will, 
has been determined not to veſt in that anceſtor, 
but in the heir by purchaſe. Many caſes it is 
true are cited to prove ſuch a determination to 
have been no uncommon thing. But, with ſub- 
.miſſion, I apprehend it no difficult matter to 
ſnew, that no one of the caſes ſo cited comes up 
to the poſition it is intended to ſupport. It will 
be found on examination, that ſome of them are 
caſes of truſt-eſtates, therefore only prove what 
1s not denied; in others, the word heirs is not 
made uſe of, but the limitation is by words which 
have not the ſame eſtabliſhed legal import and 
extent, ſuch as the word iſſue or ſans, or other 
words of that fort; in others again, there is no 
| | limitation 
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limitation of the legal freehold to the anceſtor ; 
and there is not ane of them in which the words 
heirs, or heirs of the body are uſed, wherein thoſe 
words are not reftrained or qualified, either by 
reference 'or elſe by additional words. Thus, 
where A. conveyed by fine to the uſe of him- 
ſelf for life, remainder to the uſe of his firſt 
fon and of the heirs-male of his body, with like 
limitations reſpectively, to his ſecond, third, | 
fourth, fifth, and ſixth ſons, remainder o the Palm. 35g, 
right heir of A. to be begotten after the ſixth ſan 2 Wy 
and bis heirs-male ; it was held the remainder was 
contingent, | becauſe firſt limited diſtinctly to 
particular ſons. So where A. coyenanted to 
{and ſeiſed to the uſe of himſelf for life, re- 
mainder to E. his ſon for life, remainder to the 
firſt ſon of E. in tail-male, with like remainders 2 Lev. 223. 
to his ſecond, third, and fourth ſons, and /o to Raym. 278. 
all and every other the heirs-male of the body of E. Liſle v. Gray, 
reſpectively and ſucceſſively, and to the veiri-male 
of their bodies, according to their ſeniority ef 
birth, Sc. it was held that 4. took only an 


eſtate for life, Now it is evident that in both 


theſe caſes of Maller v. Snow, and Lifle v. Grey, 

the general import of the words herr or heirs, Sc. 

was qualified, by reference to the preceding diſ- 

tint and particular limitations to the firſt and 

certain other ſons in tail, and alſo by word of 
limitation grafted on them. So where a deviſe 

was to B. and his heirs lawfully to be begorrep, 

that is to ſay, to his firſt, ſecond, third, and eve- 

ry ſon and ſons ſucceſſively, lawfully to be begar- t 
ten of the body of the ſaid B. and the heirs of the Law v. Da- 
body of ſuch firſt, ſecond, third, and every other vs 
ſon and ſons ſucceſſively, lawfully iſſuing as * 2 Roymy 
they ſhould be in ſenioriry of age and priori? 


of birth, the eldeſt always, and the heirs of his 


D 2 body, 


2 Vern. 526, 
2 Atk. 246, 


$70, 577- 


12 
to be preferred before the youngeſt and 
— of 15 body, remainder over, Sc. It 
was adjudged that B. took but an eſtate for 
life; for that the ſubiequent clauſe was not con- 


trary to the general limitation to the 
heirs of his body, but explanatory of what heirs 
of the body of B. were meant: neither of theſe 
caſes therefore bears any fort of analogy to the 
eaſe of Perrin v. Blake, for there the general li- 
mitation to the heirs ſtood entirely uncorrected 
and unexphined. The cafes of Leopard v. Earl 
of Suſſex, and of Algoog v. Withers in Chancery, in 
17335, and of Bagſbaw v. Spencer, were caſes of 
traſt- eſtates, and therefore (even in the court of 
Chancery) no authorities at all in reſpect to 
the conſtruction of legal eſtates. The caſe cited 
by Lord Hale was a limitation to one for life 


1 Ventr. 231. ef non aliter, and after his death to the ſons of 


1 Eq. Abr. 
284. Pl. 27. 


2 | 


ceaſe to the iſſue- malt of bis body, 


bis body. The caſe of Backbouſe v. Wells, was a 
limitation to one for life only, and after his de- 
and to the 
heirs-male of the bodies of fuch Abe. Now, 
here were words of limitation grafted on the 
word iſſue, and the word ifſue itſelf is often a 


word of purchaſe, where the word heirs, (or even 
- beir in the ſingular number) is not; for which 


vide Strange 731i. Cro. Eliz. 40. 1 Vent. 230. 
Is neither of the two laſt caſes is the word 
beirs uſed. And in the calc of Backbouſe and 


t 1 
tten, then ſhe wilted that her daughter's heir Moor, 593. 
— have the lands after her daughter's death, 8 Lore 
and the heirs of ſuch b:ir5 : here we obſerve the dbb. 24) 
limitation was to the heir (latfiily begotten) in 
the ſingular number, and words of limitation 
—_ thereon; and indeed as Titz Gibbons 


ates the caſe as taken from the roll, there is He prort 4 þ. 


a limication. ix fee grafted 4 the wurd beir, 
which Carries 7 cate full turther 


point ; for the Hmitation being to the Kir- (f 

the body, © or lawfully begotten), could not give 

a fee to the anceſtor, and an eftate-tail ; 

anceſtor could not have antwered the fuper- 

added words of limitation In fee to the heir, 

Vide 1 Lord Raym. 206. In Archer's cafe, 1 

Rep. 66, the limitation was to A. for life, and 

after to the next beir-male of A. and to the beirs- 

male of the body of ſuch next heir-male : here 

the word heir was in the ſingular number, pre- 

ceded and diſtinguiſned by the word next, and 

followed 'by words of —— grafted on it. 

In the aſs of Luddington and Rime, A. de- 1 Salk. 224. 
viſed land to B. for life, without impeachment Lord Raym. 
of waſte, and in caſe he ſhould have iſſue· male, 203. 

then to ſuch iſſue- male and his heirs tor ever ; 

here were words of limitation in fee grafted on 

the word rſſue-male, inftead of a limitation 19 

the heirs. The caſe of Doe and Laming was a 
deviſe of gavelkind lands, to A. and the heirs 

of her body lawfully begorten or to be begot - | 
ten, as well females as males, and to their bears 

and aſſigns for ever, to be divided equally, ſhare 

and ſhare alike, as tenants in common, and 

not as jointenants, here the words females as 

well a5 males, annexed to the words heirs of tbe 2 Birr. 1300, 
body, were incompatible with and expreſsly 


role the deſcent ; for gayelkind lands cannot 
D 3 deſcend 
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deſcend in thit manner; and beſides there were 


words of limitation in fee grafted on the words 
beirs of the body, which could not have been 
ſarisfred by an eſtate-tail in the anceſtor. Other 
caſes are commonly cited wherein no eſtate at 
all, or at moſt a truſt-eſtate, or term for years 
only, is limited to the anceſtor, as the caſes of 
Newcomen and Bartbam, 2 Vern. 729, and 
Beaumont v. Lorg, 1 Eq. Abr. 214, and ſome 
others where the anceſtor had no eſtate at all, 
and therefore . the queſtion was of a very diffe- 
rent nature; and the caſes of Peacock v. Spooner, 
2 Vern. 43. 195, and Hodgſon v. Buſſey, 2 Alk. 
89, with others of the like nature, which only 
reſpected the truſts of a term, and had nothing 
to do with the caſe of an inhernance; and the 
caſe of Burche!it V Durdant, 2 Ventr. 211, 
where the legal freehold was in truſtees, and not 
in the anceſtor, and vide Sa k. 667. Of theſe 
I ſhall take no further notice: for the queſtion 
1s not, Whether the words heirs of the body 
may not, under certain circumſtances, be taken 
as words of purchaſe ; but, Whether thoſe 
words, ſtanding perfect and unexplained, and 
preceded by a limitation of the legal freehold 
to the anceſtor in the ſame will, have ever been 
conſtrued words of purchaſe ? After the obſer- 
vations I have been making, I conceive no one 
of the caſes which I have conſidered can fairly 
be urged as an authority that they have; and 
as to all thoſe wherein the legal freehold is not 
limited to the anceſtor, they are entirely out of 
the preſent queſtion. Thus ſtood the old law 
as to this point before and until the year 1769, 
when the caſe of Perrin and Blake came before 
the court of King's Bench. This was a caſe in 
point, which tully ſupplied all the infufficien- 

| cies 
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ties of all the preceding cafes, and for ſome 
time exiſted a new and authoritative anſwer to 
all former deciſions upon the ſame point. The 
caſe was this, a teſtator deviſed in the follow- 
ing words: It is my wilt and pleaſure that my 
ſons do not convey a greater intereſt than for 
term of their natural lives, and to that intent 
1 give, deviſe, and bequeath my land to my 
ſon J. M. and if my wife ſhould be brought 
to bed of a fon, to my ſaid fon 7. . and the 
ſaid infant for term of their natural lives, re- 
mainder to my brother-in-law 7. G. and his 
heirs during the lives of my ſaid ſons, remain- 
der over to the heirs of the body of my ſaid ſons, 
but in caſe my ſaid fons ſhould die without iſſue, 
or my wife ſhould be dehlvered of a daughter, 
and my faid fon F. V. ſhould die «wtheut iſſue, 
remainder over, &c. No other ſon was born, 
and the queſtion was, what eſtate J. V. took. 
under this will ? | | 
Had this been the caſe of a fruſt-eſtate, the 
court of Chancery it is true would have con- 
ſtrued it an eſtate for life in 7. V. upon 
the clauſe expreſſing the teſtator's will, that 
his ſons ſnould not convey a greater intereſt than 
for their lives. But as it was the limitation 
of a legal and not a zruſt eſtate, the court 
of Chancery itſelf (in conformity to its own 
eſtabliſhed diſt inctions above explained) muſt 
have decreed it an eſtate-tail in 7. V. Could this 
be queſtioned after the caſes I have before cited, 
the caſes of Ld. Glenorchy and Boſcvell, Papillon, 0 
v. Voice, Coulſon, v. Coulſon and Sear and Maſ- 
terman, hereafter cited, would put it entirely 
out of doubt ; and indeed the cafe of Leonard, v. 
Earl of Sufſex goes directly to the point, where 
A. deviſed lands to truſtees, that after debts 2 Vern. 526 . 
and legacies paid, they ſhould convey one 
D 4 moiety 


2 Atk. 281. 


1 40 ] 
moiety -of the reſidue to H. and the heirs of 
his body by a ſecond wife, and in default of 
ſuch iſſue to her ſon F. and the heirs of his 
body, the other moiety to F. and the heirs of 
his body, remaiader over; ałing ſpecial care in 
ſuch ſettlement, that it ne er be in the rower of 
either of my ſat.i jans F. or H. 10 dect the imvail 
of either of the ſaid meities given them during 
their or either of their life or liv's ; now reſtrain- 
ing the ſons from docking the intail, was ex- 
actly the ſame thing as reſtraining them from 
conveying 4 greater intereſt than tor their lives: 
for without docking the intail it was impoſſible 
they ſhould convey any greater intereſt ; yet the 
court of Chancery there held, and Ld, Hard. 
wicke, in the caſe of Baoſbaw and Spencer, after: 
wards obſcryed, that if it had been a legal in- 


1 Vezey 149 ſtead of a tru! limitation, the ſons would have 


Caf. Temp. 
192 


been tenants in tail notwithſtanding chat re- 
ſtrictive clauſe. And Ld Talbot before in the 
caſe of 1 d. Clenor. by v. Boſwell ſaid, that in the 
caſe of Leonard and the Earl of Safſex, had it 
been by act executed, it would have been an eſtate- 
tail, and the reſtraint had been void; but being 
an execu/ery truſt the court decreed according to 
the · intent as it was found expreſſed in the 
will. But the court of King's Bench, in a liberal 
ſpirit of improvement, ſoared above ſuch nu- 
gatory refinements and ſex/e/eſs diſtinctions, and 
laughing at thoſe reſtrictions by which a court 
cf equity eſteems itſelf bounden, adjudged 
that 7. V. took but an cſtate for life. Judge 
Tales indeed from an 1{{:þeral habit of attach- 
ment to <ſtabliſhed laws, was of a direct con- 
trary opinion; but his azzigueied arguments 
were eaſily anſwercd, by the court's obſerving 
that there were lawyers of a different bent of 


genus 


(4+ ]* 
genius and mode of education, (from that part of 
the bench which concurred in the judgment) 
who choſe to adhere to the tri letter 1 the — ä 
However ſingular the diſpoſition of 
Yates was in the King's Bench, it wr ogra ap. 
peared, that the majority of the judges in the 
Exchequer chamber were influenced by the ſame 
ſtrict attachment to eſtabliſned rules of law; 
be accordingly reverſed that unprecedented de- 
ciſion of the court of Kmg's Bench, and thereby 
reſtored the venerable train of preceding uni- 
form judgments upon the ſame point, to its 
former authority. I ſhall theretore conſider 
' thoſe judgments as once more laying claim to 
our attention, however idle it might have been 
to have mentioned them, whilſt the doctrine de- 
livered in the cafe of Perrin and Blake ſtood in- 
titled to the name of law. 

The firſt cafe I ſhall mention is that of Bur- 
ebett and Dur dan (a caſe I believe never cited , vent. 51s 
but on the other ſide); where a deviſe. was of 
lands to a truſtce, and his heirs, to permit and 
ſuffer 4. during bis life to receive the profits, 
without impeachment of watte, and after the 
deceaſe of 4. then to the beirs-maie of the body 
of A. now living, and to ſuch other heirs, male, 
and female, as he ſhould afterward have of his 
body. In that caſe it ſeems the firſt queſtion 
was, whether the eſtate for life did not execute 
in A. by the ſtatute of uſes, for if ſo (ſays the 
reporter) he would be ſeiſed of an eſtate-tail. 

But the court reſolved the firſt limitation was a 
trutt, and not an eſtate executed. Now this 
was a point the court had no occaſion to have 
entered into or have given any reſolution upon, 
if the other and principal point of the ſubſe- 
quent limitation's veſting or not in the _ 


— 


Br ughton 
nad Langley, 
2 Salk. 679. 


Caf. Temp. 
Ld. Talb. z. 


2 P. W. 471. 
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had not depended upon it: therefore it follows 
that if the eſtate for life had been executed, and 

not a mere truſt-eſtate, the after limitation would 
have veſted in the anceftor, notwithſtanding the 
ſtrong intention of the teſtator to the contrary, 
So where a deviſe was to truſtees and their 
heirs to permit A. to take the profits for his 


life, and after to the uſe of the heirs of the bo- 


dy of A. with power to A. with the conſent of 
his truſtees to make a jointure, it was adjudged 
that the eſtate for life was executed in 4. "by 
the ſtature of uſes, and that he had an eſtate- 
tail executed. Now although the power of 
making a jointure, is itſelf, perhaps not a ſut. 
ficient : argument to exclude the intention of an 
eſtate-tail, yet, as the power in this caſe depended 
entirely on the conſent of the truſtees, it was a 
ſtrong evidence, that the teſtator did not intend 
any legal eſtate at all in A. much leſs an eſtate- 
tail. So in the caſe of Lord Glenorchy v. 
Befvill:, where lands were deviſed to be con- 
veyed to D. for life, remainder to her huſband 
for life, remainder to the iſſue of the. body of 
D.; Lord Chancellor ſaid, he ſhould upon the 
firſt queſtion make no difficulty of determining 
it an eſtate- tail if it were an immediate deviſe, — 
So in the caſe of Papillon v. Voice, in Chancery, 
where A. deviſed lands to B. for his life, with- 
out impeachment of waſte, and from and after the 
determination of that eſtate to truſtees. and their 
heirs, during the lite of B. to preſerve contin- 
gent remainders, remainder over ; Lord Chan- 
cellor King agreed, that the intent was plain to 
give an eſtate for life only, with a contingent 


_ remainder of the inheritance, upon the clauſe ap- 


pointing truſtees to preſerve contingent remain- 


ders, yet held this remainder was within the ge- 
neral 
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neral rule, and muſt operate as words of Jimi- 
tation, and conſequently create a veſt ed eſtate- 
tail in B.; and that the breaking into this rule 
would create the utmoſt unceitainty.— It is 
to be obſerved, that the force of theſe two laſt 
caſes is ſtronger than if the words had been heir: 
of the body, becauſe the word iſue is not ſo ap- 
propriated a word of limitation as the word 
beirs, for which vid. 1 Strange 731. Cre. Elix. 


40. and 1 Ventr. 230:—Again, in the caſe of 2 Str. 123. 
Ceulſen and Cou'ſon in Chancery, which was a de- 2 Ak. 246. 


viſe to C. tor life, remainder to truſtees to ſup+ 
port contingent remainders during the life of C. 
remainder to the heirs of the body of C., upon 
a queſtion whether C. took an eſtate-tail or for 
life, all the judges of B. R. certified, that an eſtate- 
tail in remainder veſted in him. Here it was 
evidently the intent of the teſtator, only to give an 
eſtate for life, as appears by the interpoſition of 
truſtees, to ſupport contingent remainders; for 
he muſt have intended ſuch an eſtate, as might 
determine before the death of C. otherwiſe there 
could have been no room for the eſtate to tru- 
ſtees, during the life of C.; the teſtator alſo ex- 
preſſed his intention, that the heirs of C. ſhould 
take by purchaſe, and not by deſcent, otherwiſe 
there could be no contingent remainders to be 
ſupported. And in a ſubſequent caſe of Sear v. 
Maſterman, before Lords Commiſſioners of the 
Great Seal, Villes, Millinct, and Smythe, the like 
point was reſolved. LA, I ſhall mention 
one more caſe, though prior in time to ſeveral 
already noticed; which was a deviſe to 4. and 
his iſſue, remainder to B. and his iſſue, remain- 


der to the heirs of A., A. died in the lifetime of , p. w. zoy. 
the teſtator, and it was adjudged by the whole Goodright v. 
court, that the heirs of A. took nothing, becauſe Wright. 


the word heirs was a word of limitation ; the 
words 
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words of Lord Chief Juſtice Parker, in deliver. 


ing the opinion of the court upon this caſe are 
remarkable, and thus (ſays he) has the lay 
been long clearly ſettled as to this point, even 
, ever ſince Brett and Rigden's caſe; but on 
* this occaſion I have been the larger in deli 
4 vering the judgment of the court, becauſe of 
& ſome late endeavours to invalidate this rule, 
« which by the way may make it proper to ob- 
* ſerve, that the altering ſettled rules — 
wy is the-moſt dangerous way of removin 
"AY a land marks,” : F 
ns. g2- In this place it may be proper to remark, that 
_ 46 although — of Nl canker onthe words 
Cro. Eil. beir-male or beir of the body, when in the ſingu- 
213. lar number, may convert them into words of 
purchaſe, as in Areber's caſe, and in the caſe of 
22 N Cheek or Clerk and Day, before cited; yet thoſe 
2 1 words, though in the ſingular number, if not 
1440. attended with words of limitation upon them, 
Goodright v. are words of limitation; and if thoſe words be jn 
Pulleyn. the plural number; as beirs-male irs 0 


—_ caſe cation grafted on them will not controul their 
| legal operation, or make them words of pur- 
chaſe; unleſs, perhaps, in ſuch caſes where the 

words of limitation grafted on the word heirs, 

or heirs of the body, Sc. limit an eſtate of a dif- 

ferent nature to ſuch heirs or heirs of the body, 

£9c. from that which the anceſtor would take, 

if the words beirs or beirs of the body, &c. in thoſe 

Caſes, were taken as words of limitation: as 

in the caſe of Cheek or Clerk and Duy above 

cited, where the words of limitation, (and 'the 

Heirs of ſuch beirs ), grafted on the words heir law- 

2 een, limited an eſtate in fee, to the heir 
fully hegotien; whereas the words herr lawfully 

| begotten, 
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begotten, if taken as words of limitation in that 
caſe, could have given only an eſtate tail to the 
anceſtor: and again in the caſe put by Anderſon, 
1 Co. 95.4. of a limitation to the uſe of a man 
for lis and after his deceaſe, to the uſe of his 
heirs, and the bheirs-female of their bodies; here 
the firſt word herrs would give a fee to the an- 
ceſtor, if taken as a word of limitation, where- 
as the words of limitation grafted on that word 
heirs, would give only an eſtate- tail female to 
the heirs: ſo that in theſe caſes, the general ef- 
fe& of the firſt words 1s altered and abridged by 
ſubſequent expreſs words of limitatim annexed 
to them, which could not be ſatisfied by con- 
ſtruing the firſt words to be words of limita- 
tion. 

It muſt be admitted that thoſe who ſhall argue 
againſt the ſtrict obſervance of the rule I have 


been ſpeaking of, may ſometimes chance to 


have the intention of the teſtator on their fide ; 
but let them conſider whether a rule of law, in- 
violably obſerved for more than three hundred 
years paſt, can ever be a decent ſacrifice to the 
umptive conſtruction of an indetermined or 
Mliterate teſtator's intention. So long as tech- 
nical expreſſions ſhall be allowed their fixed le- 
gal import and operation, it will be in any man's 
2 to ſecure the limitation of his property 
m litigation and precarious conſtruction; by 
applying to thoſe whoſe buſineſs it is to be ac- 
quainted with the force and import of ſuch ex- 
preſſions. Where any conſiderable property is 
concerned, a man's own intereſt in ſecuring the 
effect of his intention will lead him to ſuch a 
ſtep; where the property is ſo inconſiderable as 
not to be thought worth the trouble or * 


2 
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of ſuch aſſiſtance, the diſpoſition of that pro. 
perty, and of courſe the teſtator's intention with 
reſpect to it, is leſs material and momentous, 
Some caſes it is true may happen wherein ſuth 
application may accidentally be impracticable; 
bur is every teſtator to be denied this power of 
effectuating his intention, becauſe accident may 
put it out of the reach of ſome few, and ſome 
others may want inducement to uſe it? If no 
technical expreſſions are to be exempt from the 
operation of an occaſional conſtruction, where 
is the teſtator who can make his own will? The 
moſt careful and guarded endeavours which 2 
man ſhall exert for that end, will only amount 
to leaving ſome precarious inſtructions behind 
him, the force and effect of which muſt depend 
on the diſcretion or diſpoſition of thoſe in whom 
the power of conſtruction ſhall be repoſed for 
the time being; it is their apprehenſion, huma- 
nity or ſpirit of improving old laws, mult in 
fact make the will of every teſtator in the king. 
dom. | 

But perhaps the reader by this time may be 
curious to learn upon what general principles 
the ſeveral expreſs authorities above cited were 
over-ruled. The reaſons of thoſe cales it ſcems 
were antiquated ; every generation is expected to 
improve 2 the preceding; and it is only far 
men of interior abilities, ſervilely to follow and 
adhere to the precedents which their forefathers 
have left them. Great men are always ambi- 
tious to found an original merit in themſelves; 


— — gue non fecimus ipfi 
Vix ea noſtra V300, — — — 


From this general ground, the notions adopted 
by the court of King's Bench in their determina- 
tion 
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tion of the caſe of Perrin and Blake, naturally 


ariſe: the court there held, that precedents ſerve 
only to confound, for every caſe ought to ſtand 
entirely upon its own. bottom: chat, wherever 


an old maxim the policy of which had ceaſed, 


could juſtly be departed from, it ought to be 
done; and that, every thing which favoured of 


ancient ſtrictneſs ought to be diſcountenanced. 


From the operation of ſuch principles 1t is eaſy 
to account for the judgment given in that caſe. 
To have attended to precedents, would have in- 
troduced confuſion; to have admitted the vali- 
dity of an old eſtabliſhed maxim, would have 
been a ſoleciſm in policy : and to have counte- 
nanced any thing that ſavoured of ancient ſtrict- 
neſs, would have been a violence to the ler! 


- rencts of modern reaſon and humanity.” A diſ- 


poſition to keep clear of fuch errors, neceſſarily 
produced the judgment I am ſpeaking of. 

It is true, ſome other reaſons were touched 
upon, in the arguments upon that caſe, which 
however, upon examination, I do not think at 
all ſupport the judgment then given. It was 
Laid that the eſtabliſhed diſtinction between legal 
eſtates and truſts might be attended with incon- 
veniencies, from the difficulty which ſometimes 


might occur in determining whether a limitation 


gives a truſt, or legal eſtate. This is a difficulty 
of that ſort which rarely, very rarely, has ever 
occurred; and upon the long eſtabliſhed rules 


of conſtruction very rarely can occur. It is im- 


pollible indeed to ſay what variety of new queſ- 
tions new principles of conſtruction may intro- 
duce; but certain it 1s, that whilſt old diſtine- 
tions berween the words creating 17u/5 and legal 
eſtates ſhall prevail; for every /ingle queſtion that 


Tan —_ as to the effect of a limitation in that 


; reſpect, 


2 Atk. 246, 


370. 577. 


former deciſions upon 
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at leaſt an hundred diſputes will ariſe 
about the diſcretionary conſtruction of a. teſta- 
tor's intent: in the caſe of Bagſbaw v. Spencer (as 
doubtful a caſe of that. fort as probably can 
ever ariſe) the Maſter of the Rolls clearly agreed 
with Lord Hardwicke, as to its being a truſt- 
eſtate, though the firſt denied that latitude of 
conſtruction even to a truſt- limitation which the 
other admitted upon the ſcore of its being a ruſt 
and not a legal eſtate. 

It was alſo obſerved in the- ſame arguments, 
that in a commercial country, every clog ſhould 
be removed which tends to obſtrutt the circu- 
lation of property: how the deciſion in 
could be ſupported on fuch a ground, I am at 
a loſs to apprehend. It is true, if the fame li- 
beral mode of conftruing wills, were to be once 
fully eſtabliſhed, ir nes. þ open an almoſt un- 
limited power to the judge, of diſpoſing of the 
property of teſtators, and directing rhe circula- 
tion of 1t to his awn mind; and that, I take it, 


is the only ſenſe in which it could fairly be ſaid 


to remove any cieg upon the circulation of pro- 
perty. For if ſuch a ſtrange uncertainty and 
arbitrary fluctuation and change of maxims were 
to take place; if the deciſion of one caſe were 
not to be ruled by or depend at all upon former 
deciſions in cafes of a like nature; I ſhould be 


glad to know what perſon will venture to be. 
come a 1 without firſt 


ciſion o 


a court of juſtice, ref 


. tical title under which he means to purc 


No authority can be derived from precedents; 
titles of the ſame kind can 
afford him no aſſurance at all. Nay evena judg- 

ment of a court of juſtice upon the very identi- 


cal 5 can be but a precarious ſecurity; the 


Principles 
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principles upon which it was founded, may in 
the courſe of a few years become an'iyuated; the 
ſame title may be again drawn into diſpute; and 
a furure judge may hold himſelf as little boun- 
den to pay regard to the maxims and deciſions 
of his predeceſſor, as that predeeeſſor did to the 
maxims and deciſions of thoſe who went before 
him. Thus, fo far from opening a door to the 
circulation of property, the prevalence of ſuch a 
doctrine muſt prove the moſt effectual obſtacle to 
it; for men will be very cautious how they ven- 
ture upon the purchaſe of property, the enjoy- 
ment of which mult depend wholly upon tuch 

temporary diſcretionary rules of conſtruction. 
Another plauſible ground upon which the 
court ſeemed to lay a conſiderable ſtreſs, ſtill 
remains to be examined. It was there laid 
down as a principle, that the intention of the 
teſtator ſnould be the ſole rule of conſtruction, 
in all caſes of deviſes; and that, ſuch intention 
when explained, ſhould control the legal import 
of any term of art. That a principle of this 
nature, under certain limits and reſtrictions, does 
and ought to prevail, I believe no oneconverſant 
in our laws will attempt to deny; but that ſuch a 
principle has never yet been admitted in the lati- 
tude there laid down is proved beyond contro- 
verſy by all the ſeveral caſes I have before cited. 
Vide alſo, 2 Att. 575-6: And that no ſuch un- 
limited principle ought ever to prevail, may, I 
think, be clearly demonſtrated from the intinite 
uncertainty, inconvenience, and vexation, which it 
muſt neceſſarily be productive of. Certain eſta- 
bliſhed maxims as to the legal import and effect 
of technical expreſſions will render the deciſions 
of titles to property as little dependent as the 
nature of things will admit of, upon the oc- 
| E caſional 


[ J. 
caſional opinion, humour, ingenutty, or caprice 
of the judge, and are therefore the moſt proper 
and ſure grounds for titles to reſt and —— 
| Titles ſo founded may be eaſily and 
clearly aſcertained ; and under ſuch titles a per- 
manent peaceful enjoyment may be expected. 
Such modes of aſcertaining titles will not be 
liable to thoſe various temporary influences, 
which muſt neceſſarily have a ſhare in directing 
che diſcretionary conſtruction of any court up- 
on earth: few. inducements therefore can ariſe 
to diſpute or litigate titles built on ſuch ſtable 
foundations. Whereas on the other hand the 
intention of a teſtator is at beſt uncertain; 
oftentimes very doubtful; favour, affection. 
caprice, nay different habits of thinking, and 
modes of expreſſion in different men, (and 
judges are but men), will occaſion different con- 
ſtructions of the ſame will. Very often, I'll ven- 
ture to fay, a teſtator himſelf would be at 2 
loſs to fix or expound his own intention, whey 
the reaſon, humanity, or ingenuity of a judge, 
might conceive it clear as day-light. Whoever 
has been converſant in ſettling the wills of teftz- 
tors, muſt often have experienced the truth of 
this poſition; and if a teſtator himſelf is at : 
Joſs to aſcertain or expound his own intention, 
we are certainly not to wonder that other men 
ſhould differ from one another in their con. 
ſtructions of it. What reliance can be had on 
_ title raiſed on fo precarious a ground ? What 
_ ſecurity, of en i a can be expected unde 
it ? Sctring all thoſe grounds for differ 
ences in the conſtruction of — will, which 
may ariſe from different degrees of underſtand- 
ing, apprehenſion, or diſcernment in different 
men, it is certain, that different ambitions, in- 


tereſts, 


Sts ods TY 


1111 _ waa &  £ ww. © rt - 


\ 4.4 
- 


— 


. 


747 


FAA SP oa” 


=] 
wx 


K * 


( 51 ] 
tereſts, party principles, and connections, will 
ever lead men to differ and diſpute as much 
about the conſtruction of a will, as about 
other act in which they ate concerned. 
And with all due deference to the bench be it 
obſerved, rk 


Man ne er wants reaſon to confirm his will. 


It is evident therefore, no ſort of dependence 
can be had upon ſuch titles until they have re- 
ceived the ſanction of a court of juſtice; a ſuit 
commenced in one court in caſes which depend 
upon diſcretionary conſtruction, generally pro- 
duces an appeal to a ſuperior court; thus are 
vexatious ſuits continually encouraged and mul- 
tiplied; innocent people perperually haraſſed; 
and eſtates ſpent ten times over, in aſcertaining 
the titles to them. Theſe ſeem to be the ne- 
ceſſary fraits of the unlimited principle laid 
down and adopted by th court of King*s Bench, 
in their deciſion of the caſe of Perris and 
Blake... © 575 
For theſe reaſons I think it clear that the in- 
tention of the teſtator ſhould never be ſo far 
indulged, as to control all eſtabliſhed rules of 
conſtruction, Wherever the conſtruction upon 
the apparent intent of the teſtator is not con- 
trary to the conſtruction upon certain eſtabliſh- 
ed legal maxims, reſpecting the import of 
terms made uſe of by him, ſo far let the ap- 
t intent be the guide in the conſtruction, 

but not one jot further; and Wherever the 
terms of art made uſe of do not fall within 
the allowed extent of any eſtabliſhed legal 
maxim reſpecting their import and operation, 
there let the intent be the ſole guide of con- 
E 2 ſtruction, 


. 

ſtruction, becauſe there, a more certain or bet- 
ter rule of conſtruction is not ſacrificed to it. 
"Theſe are diſtinctions which have long ſince 
prevailed in our courts of juſtice; and as 
founded in good reaſon, and permanent uſeful 
policy, it is to be hoped the ſupreme court of 
qudicature in this kingdom, will not ſuffer them 
to be controlled by any temporary - notions of 
any other court whatſoever. — Surely it is 
better that the intent.ons of twenty teſtators 
every week ſhould fail of effect, than that thoſe 
rules ſhould be departed from, upon which the 
general ſecurity of titles and quiet enjoyment 
of property ſo eſſentially depend : for to borrow 
the words of my Lord Mansjield,as I ind them in 
1 Burrow 1106. in the caſe of Doe and Laming, 
< Tt is to be lamented that queſtions of this 
kind have occaſioned ſo much litigation and 
and expence. The beſt way to ſettle them is to 
reduce the matter if poſſible to ſome certain 

'< rules.” \ 
We now come to the ſecond claſs of caſes, 
which are exceptions to the lalt of the four de- 
ſcriptions of contingent remainders above given. 
"Theſe are grounded upon that reſpe&t which 
(within certain bounds) is paid to the intent of 
a teſtator wherever it can be collected from any 
particular expreſſions in his will. I mean the 
caſes wherein a limitation in a deviſe to the heir 
ſpecial of a perſon living, has been adjudged a 
deſcriptio perſone, or ſufficient deſignation of the 
perſon for the remainder to veſt, contrary to the 
general rule that nemo qt beres viventis, But 
theſe caſes have been either where the limitation 
to the heir ſpecial has been qualified by the 
words now living, or ſome other circumſtances 
have appeared in the will to manifeſt the teſta- 
9" | tor's 
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tor's intention, that the eſtate ſhould veſt. As 2 Ventr. 314. 
where A. deviſed land to J. S. and his heirs for Burchett v. 
the life of B. upon truſt to permit B. to receive * 
the rents and profits during his life, and after B.'s 
death to the heirs-male of the body of B. now 
living, and to ſuch heirs male or female as he 
after ſhould have of his body; B. had iſſue C. a 
jon then living, it was adjudged a truſt-eſtate 
for life in B. and that the eſtate veſted in C. 
immediately, and was not contingent; for that 
the words now living made the limitation a ſuffi- 
cient deſignation of the perſon. A like judgment 
was given in another caſe on the ſame will, on 1 Ventr. 334. 
the very ſame point; which judgment was re- 
verſed in the Exchequer. Chamber, and that 
reverſal again reverſed in the Houſe of Lords, as 
appears in the report cited in the margin. It is 
to be obſerved, that Chief Juſtice Holt after- 
wards in the caſe of Breughton and Langley 2 Salk. 677. 
denied the foregoing caſe to be law, for that the 

eſtate for life was executed in B. by the ſtatute 
of uſes, and conſequently the after limitation | 
gave him an eſtate-rail. —Alſo where there was a 1 p. W. 229. 
deviſe after ſeveral preceding terms of years, in 1 Equi. Abr. 
remainder. to the heirs of J. S. begotten, and J. S. 214. Brave 
at that time had three children living, this was wont v. Long. 
adjudged a veſted remainder in the eldeſt fon of 
J. S. ſome ſtreſs being laid on the word begotten , 
and becauſe the teſtator took notice of the an- 
ceſtor's being living at that time, as well as in 
conſideration of ſome other circumſtances in the 
will from. whence the court collected ſuch to be 
the teſtator's intent. This judgment was after- 
wards reverſed in the. Exchequer Chamber, and 
that reverſal again reverſed in the Houſe of 
Lords. As to the caſe of Newcomen and Bark- 2 
ham, the queſtion there, was, whether a perſon 2 Vern. 729, 

| | E 3 ſhould. 
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ſhould take by purchaſe as heir-male, there be- 
ing another perſon who was heir-general then 
living; and not whether one ſhould take under 
the deſcription of beir during the life of the 
anceſtor, We are to obſerve however, that 
there was no one of theſe caſes in which the 
anceſtor took the legal treehold. | 
Having ſufficiently noticed the general excep- 
tions, to the literal extent of the four deſcriptions 
I have above given of contingent remainders; 
it may now be proper to explain the diſtinction 
betwixt that kind of uncertainty which makes a 
remainder contingent, and an uncertainty of a 
different kind which appears to have been ſome- 
times confounded with it; I mean the uncertainty 
of a remainder's ever taking effect in poſſeſſion; 
a diſtinction not always attended to, but abſo- 
lutely requiſite to complete an accurate notion of 
what is in law conſidered as a contingent eſtate. 
For wherever there is a particular eſtate, the de- 
termination of which does not depend on any 
uncertain event, and a remainder 1s thereon ab- 
ſolutely limited to a perſon in ; in that caſe, 
notwithſtanding the nature and duration of the 
eſtate hmited in remainder may be fuch, that it 
may not endure beyond the particular eſtate, 
and may therefore never take effect or veſt in 
Poſſeſſien, yet is it not a contingent but a veſted 
vemainder. As if à leaſe be to A. for life re- 
mainder to B. for life or in tail, here, notwith- 
ſtanding B. may poſſibly die or die without iſſue 
in the life of A. and conſequently never come 
into poſſeſſion, yet is his remainder veſted in in- 
tereſt, and by no means compriſed in the legal 
notion of a contingent eſtate. . 
It is not the uncertainty of ever taking effect 
in poſicſſion that makes a remainder contingent, 
3 my 9» | for 


3 
for to that, every remainder for life or in tail is 
and muſt be liable; as the remainder- man may 
die or die without iſſue befbre the death of 
the tenant for life. The preſent capacity of 
raking effect in poſſeſſion, if the poſſeſſion were 
to become vacant, and wiv certainty that the 
poſſeſſion will become vacant before the eſtate 
limited in remainder determines, univerſally dit- 
tinguiſhes à veſted remainder from one that is 
contingent. For inſtance; if there be a leaſe for 
life, remaindey to - for life, here the remainder 
to B. although i may poſſibly never take effect 
in poſſeſſion, — B. may die before A. ; yet, 
from the very inſtant of its limitation, it is 
capable of taking effect in poſſeſſion, if the 
poſſeſſion were to fall by the death of A: it is 
therefore veſted in intereſt, though perhaps 
the intereſt, ſo veſted may determine by Bs 
death, before the poſſeſſion he waits for may 
become vacant. On the other hand, if there 
be a leaſe for life to . and after the death of 
J. D. remainder to H. in tail; in that caſe the 
remainder to B. is not capable of taking effect 
in poſſeſſion, although the poſſcſhon ſhould fall 
by the determination of 4s eſtate > but if J. 
D. chance to die before the determination of 
the particular eſtate, then does Bs remainder 
by ſuch event become capable of taking effect 

in poſſeſſion When it ſhall 2 —— and 
is then in the ſame ſtate as had been ori- 
oy. limited without any regard to the death 
of J. D. This very effential alteration: in the 
nature of B's: remainder, occaſioned by the 
timely event of J. D.'s death, is the change of a 
t into a veſted eſtate; before that event 
it had not the copacity of veſting in poſſeſſion, 

and 1 it was doubtful whether it ever would have 
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it or not; it was therefore not veſted at all: by 
that event it acquires the capacity of veſting 
in poſſeſſion when the poſſeſſion becomes va. 
cant; it is therefore veſted in intereſt, though it 
is yet uncertain whether it ever will veſt in poſ- 
ſeen; for it is ſtill poſſible that B. may die 
without iſſue during the continuance of the Par: 
ticular eſtate. - 

In ſhort, upon a careful attention to this ſub- 
ject, we ſhall find, that wherever the preceding 
eſtate is limited, ſo as to determine on an event 
which certainly muſt happen; and the remainder 
is ſo limited to a — in eſſe, that the pre- 
ceding eſtate may; by any means determine be. 
fore: the expiration of the eſtate limited in re- 
mainder; ſuch remainder is veſted. On the con- 
traty, wherever the preceding eſtate (except in 

the inſtances before noticed, as exceptions to 
the deſcriptions of a cantingent remainder) is li- 
mited ſo as to determine on an event which is 
uncertain; and may never happen; or wherever 
the remainder is limited to a perſon not in eſſe ; 
or wherever it is limited fo as to require the 
concurence of ſome dubious, uncertain event, 
independent of the determination of the prece- 
ding eſtate, and duration of the eſtate limited in 
remainder, to give it a Capacity of taking effect; 
ſuch remainder is contingent. 

I am the more particular on this point, ws 
a deſire of preventing the errors, which muſt 
affect our concluſions upon queſtions of law 
concerning this ſubject, if the uncertainty of 

taking effect in poſſeſſion ſnould form any 
part of our notion of a contingent remainder: 
tuch a principle would ſcarcely fail to miſlead 
us in every caſe of the leaſt doubt. Suppoſe 
a leaſe be to A. for life, remainder to B. du- 
ring 


PR 


e 


2 LAY. as J 29 


19 1 


ing the life of A, and the queſtion to be 

— this wave Pry at 5. be a veſted on 
contingent 1ntereſt ? n the principle laſt 
mentioned, this 3 which tee be ab- 
ſolutely void were it not for the poſſibilicy of its 
taking effeft by the forfeityre or ſurrender of 
A. mult neceſſarily be deemed contingent ;. be- 
caule ſuch forfeiture or ſyrrender, upon which 
its taking effect in poſſeſſion entirely depends, 
are doubtful, uncertain events, which pro- 
bably may never happen. There are inſtan- 
ces of this ſort of argument at the bar. Now, 
it is very true, ſuch a remainder as I have 
here inſtanced, may never take effect in poſ- 
ſeſſion : it depends on a dubious uncertain 
event whether it ſhall or not, nay the pro- 


bability js againſt it; yet, certain it is, there are i Saund.1 51. 
not wanting caſes enough in our books to prove 51 Lev. 437- 
ſuch a remainder to be a veſted intereſt. Bur D — 


this is not the only inſtance wherein the ſame 
principle would lead us into miſtakes. It would 
carry us much farther, and prove many other 


remainders to be contingent, which have ever 


been undoubredly conſidered as perfectly veſted 
as any remainders whatſoever. Now, if we ex- 
amine the ſame caſe by the diſtinctions I have 
laid down, we ſhall find it fall clearly under the 
deſcription of a velted remainder ; for here is a 

receding eſtate to determine on an event which 
certainly muſt happen, (vi. the death of A.) and 
the remainder is fo limited to a perſon i eſſe, 
that the preceding eſtate may by ſame means 
(viz. by brenn or ſurrender) determine be- 
fore the expiration of the eſtate limited in re- 
mainder, i. e. before the expiration of A.'s life; 
accordingly, if A.'s life be not expired at the 
determination of the particular eſtate, which it 


will 
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will not if ＋ ſhould' commit 2 forfeiture, or 
make a ſurrender, then will the remainder take 
effect in poſſeſſion : therefore it comes expreſs 
within the terms of the foregoing deſcription of 
a veſted remainder ; and as this concluſion cor. 
| nds with the authorities i in point, it may 

fairly be conſidered as an inſtance of the juſtneſ 
of that diſtinction from which we have derived 
it. 

I am very well appriſed that Lord Chief Jul. 
tice Lee, in his argument in the caſe of Smith, 
on the demiſe of Dormer v. Packbarſft et al. as re- 
ported by Viner, ſeems to ſtate the ſame caſe az 
an inſtance of one fort of contingent remainders, 
in the words following: 24, Where the 
particular eſtate may determine before the te. 
« mainder can commence, as an eſtate to A. for 
« life, and from and after the determination of 
* his: eſtate, then to B. during the life 7 4 
« this is by contin „that is if 4. 
<« forfeit Ne by — otherwiſe, in 
« his lifetime.“ This paſſage, [ obſerve, 1 15 cited 
verbatim in the definition of a contingent re- 
mainder, in Bacon's Abridement, I wifh its force 
had been duly weighed before it had been gf. 
fered to the reader in that detached form, which 
mult neceſſarily miſlead him. The argument a 
large, as reported by Viner, is not always at 
hand ; the quotation, as it ſtands detached in 
Bacon, has nothing to impugn or invalidate it 
authority : though a ſmall degree of attention to 
the caſe ef wil convince us, = the paſſage 
I have quoted is miſreported. To prove this, 1 
ſhall only cite the following paſſage, which oc- 
curs a few lines lower in the fame a 
« As a leaſe to A. for life, remainder to err 
a fs the life of A. this is good, becauſe by 

&*« poſſibility 
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« poſſibility the remainder may take effect, by 
the teriant's for life alienating or commitring a 
© WH « forfeitute ; this poſſibility is therefore con- 
' WH © fidered as an intereſt in the grantor, which he 
| WH <« may limit, and is that fort of intereſt which 
« the truſtees have for preſerving contingent 
g © uſes, and is not a mere right of entry, nor a 
4 contingent remainder, but a veſted eſtate, to 
take effect by thoſe ways and methods of de- 
« termination to which the particular eftate was 
« ſubject when it was created.” This laſt paf- 
ſage goes directly to-the point, and is conclu- 
five : it expreſsly ſtares the very fame caſe, and 
affirms, that ſuch remainder is not a contingent 
but a veſted eſtate, to prove which ſeveral au- 
thorities are there cited; for all which TI refer 
the reader to the argument itſelf. Agteeable to y;, © 18. 
this idea was the judgment given in that caſe, fo fol. 413. pl. 8. 
far as it reſpects the point I am now conſider- 3 Atk. 135. 
ing; which judgment was afterwards affirmed in 
the Houſe of Lords. It is evident therefore, the 
firſt cited paſſage muſt be erroneous, and Tſhould 
therefore have paſſed it over without notice, had 
I not apprehended it might have been miſtaken 
for an authority, by thoſe who ſhonld meet with 
it detached from the caſe at lage. 

The above-mentioned caſe of Smith on the 
demiſe of Dormer v. Parkburſi ei al. was a limi- 
tation in remainder (after ſeveral precedi 
eſtates for life and in tail) to the uſe of A. for 
99 years if he ſhould ſo long live, and from and 
after the death of A. or other ſooner determina- 
tion of the eſtate limited to him for 99 years, 
to the uſe of truſtees and their heirs during the 
life of the ſaid 4. upon truſt to preſerye contin- 
gent eſtates, Ft. and for that purpoſe to make 
entries and bring actions, c. but to permit the 

W.# 6 ſaid 
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ſaid A. to receive the rents and profits, S.. 
during the term of his life; and after the end 
or other ſooner determination of the ſaid term, 
to the uſe of the firſt and other ſons of 4 
ſucceſſively in tail-mail, with divers remainders 
over. By the expiration of all the preceding 
eſtates A. came into poſſeſſion of the eſtate . 
mited to him for 99 years; and having a fon, 
he, together with that ſon, when he came of age, 
levied a fine of the lands to make a tenant to 
the precipe, and ſuffered a. recovery of the ſame, 
in which the ſon was vouched. The fon died 
without iſſue, and afterwards A. died without 
leaving any other ſon : the next ſurviving te- 
mainder-man made his actual entry within five 
years, and the queſtion was, Whether the reco- 
very had barred his remainder ? which depend- 
ed folely on another queſtion, Whether the 
freehold was in the truſtees during the life of 
A. or not? For if it was, the recovery was not well 
ſuffered for want of a good tenant to the precipe, 
and conſequently did not bar; but if the trul- 
tees had not the freehald, then jt was in the 
ſon, and of courſe he was capable of making 
a good tenant to the præcipe, and the recovery 
in that caſe was well ſuffered : for the court 
held that the fine by leſſee for years (A.) or 
the reverſioner (the fon), could only operate 
by way of eſtoppel, to bar the parties claiming 
under ſuch lefiee or reverſioner; but did not 
get the freehold as a feoffment would have 
done. To prove that the freehold was not in 
the truſtees, it was inſiſted, 1/f, That the re- 
mainder to the truſtees was void in its creation, 
becauſe to commence after A.*s death, and 
then hold during his life, which was repug- 
nant, and could never take effect at all: 5, 
4 & |; 
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If not void in its creation, it was a contingent 
remainder, becauſe it was uncertain whether it 
ever would take effect, as the term of 99 years 
might not determine in A.'s lifetime. gdly, 
That if neither void nor contingent, yet it did 
not amount to a legal eſtate, but was only a 
right of entry. But the court reſolved that the re- 
mainder was not void in its creation, its com- 
mencement not being reſtrained to the death 


| of A. but limited from the death of A. or other 


ſooner determination of ibe eftate for 99 years, 
and therefore might take effect by ſurrender, 
forteiture, or. efluxion of time, in A.'s life- 
time. 2dly, That it was not a contingent 
remainder, being limited to perſons in eſſe, 
without any condition precedent to be per- 
formed, but only depending on ſuch facts as 
might determine the particular eſtate from the 
nature of the eſtate itſelf. 3dly, That it was 
not a mere right of entry, but a * eſtate, 
for a grantor cannot reſerve a right of entry to 
a ſtranger, nor can a right of entry ſubſiſt with- 
out an eſtate, Therefore the truſtees had the 
freehold for the life of 4. And upon the whole 
the court held that the fine and recovery did 
not bar the remainder. It is to be obſerved, 
this very caſe, ſo far as reſpects the queſtion, whe- 
ther the remainder to the truſtees was- contin- 
gent or not, falls directly within the diſtinc- 
tions I have above laid down, and is capable 
.of being reſolved by them in the ſame manner 
and with the fame facility as the cafe I have 

before inſtanced. mY 
It ſometimes happens, that contingent re- 
.mainders intervene between the particular eſtate 
and other limitations over; upon which caſes 
we mult obſerve, that wherever a contingent re- 
mainder 
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mainder is limited, which is followed by an. 
other limitation over, if the contingent limits. 
tion be not in fee, the ſubſequent limitation 

may be veſted, if it be made to a perſon in efe, 
1 Rep. 133 As a feoffinent to the uſe of feoffor for life, and, 
Chogteigh's after his death, to the uſe of his firſt and other 
caſe. Vide ſons in tail; remainder to divers, and afterwards 
alſo Hutton to J. D. in tail; the feoffor having no ſons at 
_ the time of the feoffment, it was reſolved that 
all the uſes limited to ae not in «fe were 
contingent ; but the uſes to perſons in eſſe veſt- 
ed immediately, and that the contingent uſes 
when they ſhould come in eſſe, would veſt 
interpoſition, if the eſtate for life, which ought 
to ſupport them, were not diſturbed. So where, 
in the fame conveyance, an eſtate for life is li- 
mited to a perton, and after that a conti 
remainder to another, followed by a remainder 
1.1 Rep. 80. to the heirs or heirs ſpecial of the firſt tenant for 
Lewis Bowle's life; this laſt limitation ſhall be eſteemed exe- 
cals. cured only ſub modo, that is, upon ſuch condi- 
tion as to open and ſeparate itſelf from the firſt 
eſtate for life when the contingency happens. 
So a ſubſequent contingent remainder may be- 
come veſted before a preceding one, and the 
2 Roll. Abr. preceding one will be no obſtruction to its veſt- 
111. Uvedal ing: as where A. was tenant for life, remainder 
RE his firſt and other ſons in tail-male ſucceſſive- 
| will not per- ly, remainder to B. for life, remainder to his firlt 
mit this collu- and other ſons in tail-male; then B. having iſſue 
ſive waſte, to a ſon, and A. no fon, A. cuts timber trees, the 
the prejucie® fon of B. who is then tenant in tail, ſhall have 
Ne. Vid. them, for the property thereof is in him by rea- 
hereafter. fon of his inheritance, and the remainder to the 
firſt and other ſons of H. is no impediment, be- 
ing but a poſſibility which may never . 
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But where there is a contingent limitation in 1 Salk. #24. 
fee, no eſtate limited afterwards can be veſted, Lord ere 
as à deviſe to A. for life, without impeachment — Wo 
| of waſte, and if he have iſſue- male, then to Kime. 
ſuch iflue-male and his heirs for ever, and if he 
dic without iſſue-male, then to B. and his heirs 
for ever; in that caſe the court held the re- 
mainder to B. and his heirs not veſted, becauſe 
the precedent limitation to the iſſue of A. was 
reſolved to be a contingent fee; and they took 
the diſtinction I have ſtated ; that where the 
mean eſtates limited are for life, or in tail, the 
laſt remainder may, if it be to a perſon in eſſe, 
veſt; but that no remainder limited after a limi- 
tation in fee can be veſted. 
Bur it ſeems a contingent determinable fee, 
limited to truſtees tor tome ipecial purpoſes 
only, will not prevent an after imitation to one 
in eſſe from being veſted. As where A. deviſed 
lands to his daughter for lite, remainder to 
truſtees to ſupport contingent remainders, re- 
mainder to her firſt and other ſons ſucceſſively 
in tail; and if his daughter ſhould depart chs 3 Ack. 774 
life without iſſue of her body living at ber death, 1 ry 
then he deviſed the lands to truftees 8 their 
heirs until his couſin N. ſhould attain his age of 
21 years, upon truſt c. em, he gave and de- 
viſed the lands to his couſin N. after he ſhould 
have attained his age of 21 years for the term of 
his life, remainder to truſtees to ſupport contin- 
gent remainders, remainder to the firit and other 
lons of N. ſucceſſively in tail Ac. and in default 
of ſuch flue, or in caſe N. ſhould die before 2 
and without iſſue, remainder over. Lord Hard- 
w:cke held that the contingency of the daugh er's 
dying without iſſue living at her death, affected 
only che eſtate limited to truſtees until M. ſhould 


attain 
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attain 21; that this limitation to truſtees was 
not an abſolute fee, as was contended but a de- 


terminable fee; that the eſtate limited to N. 


was only contingent until he ſhould attain 21; 


and that this contingency extended to none of 


the ſubſequent eſtates, and therefore the remain. 
ders over to perſons in eſſe were veſted. From 
this caſe we may obſerve, that a contingent de. 
terminable fee to truſtces does not prevent the 
veſting of a ſubſequent limitation, to a perſon 


in eſſe. 


Where a contingent remainder is limited on 


a condition annexed to the preceding eſtate, 


and that preceding eſtate never takes effect, 


it ſeems agreed, that the remainder ſhall ne- 


vertheleſs take place: according to the opi- 
nion of Lord Hardwicke, in the caſe of Arehn 
v. Ward; who ſaid he knew of no caſe of 
a remainder or conditional limitation over, 
of a real eſtate, whether the firſt limitation were 
by way of a particular eſtate, ſo as to leave a 
proper remainder, or the conditional ſublequent 
limitation, were to defeat an abſolute fee before 
limited: but if the precedent limitation, by what 
means ſoever be out of the caſe, the ſubſequent 
limitation ſhould take place. As moſt of the 
caſes which occur upon this point are ſuch, 
wherein the whole fee was firſt limited, I ſhall 


| poſtpone the further conſideration of them to 


the chapter of executory deviſes ; only obſer- 
ving in this place; that if ſuch a conditional re- 
mainder is not defeated by the failing of the 
preceding eſtate, in thoſe caſes wherein the 
whole eſtate is firft limited; @ fortiors it ſhould 


not be defeated, in the caſes where the whole fee 


was not at firſt limited, but the remainder though 
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conditional, is the reſidue of the eſtate not be- 
fore otherwiſe diſpoſed of. = | 
But though where a remainder depends on a 


condition annexed to a preceding eſtate, and that 


eſtate fails, the remainder ſhall nevertheleſs take 
place; yet where ſuch preceding eſtate takes 
place, and the condition 1s not performed, the 
remainder will not take effect at the expiration 
of the preceding eſtate; unleſs in ſome caſes of 
deviſes, where it appears to be the general in- 
tention. of the teſtator that it ſhould. For tho 
it was contended at the bar, in the cafe of Shef- 
feld v. Lord Orrery; that, where a teſtator gives 
a particular eſtate to a perſon, and after gives 
the remainder over, upon a contingency, which 
i to determine the particular eſtate, ſooner than 
it would otherwiſe determine; there though the 
contingency does not happen, nevertheleſs the 
limitation over ſhall be good after the deter- 
mination of the firſt eſtate: yet Lord Hard- 
wicke obſerved, there was no ſuch rule; for 
that all the caſes which could be put, depend- 
ed on particular words, and the intent of the 
party: and to prove it, cited a caſe of where 
A. deviſed his eftate to his fon in tail, re- 
mainder to B. for life, on condition he ſhould 


change his name, and if he did not, gave the Amburſc v. 


eſtate over to D.: the ſon died without iſſue, 
B. performed the condition and died; and upon 
a queſtion whether D. ſhould have the eſtate 
after B's death; the judges of K. B. were of opi- 
nion, that on the death of B. the remainder- 
man took no eſtate, but it went to the heir 
at law of A. : which opinion was confirmed by 
the Houſe of Lords in 1729. And my Lord 
Heordwicke accordingly in the caſe of Sheffield v. 


F to 


3 Ack. 284. 


Litton. 


In Chanc. 


1727. 


Lord Orrery, where A. deviſed his houſe &.; Atk. 282. 


5 Lev. 125. 
Raym. 427. 
Brown v, 
Curter, 
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to his wife for life, upon this expreſs condition, 
that if ſhe ſhould marry again, then, that the 
houſe, Sc. ſhouid go forthwith to his eldeſt fon 
and his iſſue, and if all his iſſue-male ſhould 
die, remainder over; held that it was not a 
veſted remainder in the fon, but a contingent 
one, and to take effect only if the wife of the 
reſtator ſhould marry again; becauſe, upon the 
circumſtances of that caſe, the other conſtruc. 
tion was unneceſſary, or rather improper, to ef. 
fectuate the teſtator's intent. 

It is true in the caſe of Luxferd v. Cbeele, 
where A. deviſed his eſtate to his wife for life, 
if ſhe ſhould not marry again, but if {ke did, 
then, that his ſon I. ſnould preſently after his 
mother's marriage, enter, and enjoy pony 
ſes ro him and the heirs-male of his body, re- 


mainder to teſtator's other {ons ſucceſſively in like 
manner, remainder over: the wife ſurvived the 


teſtator, and died without marrving again: the 
queſtion between the heir- general of the teſtator, 
and the heir-male of one of the ſons, was, whe- 
ther the condition not having been performed, 
the remainder to the ſons in tail, took effect? 
The court held that it did; for that by the 
whole ſcope of the will, the teſtator intended an 
intail, and rather than the intent of the teſtatot 
ſhould be defeated, the court conſtrued the de- 
vile to the wife, to be the ſame as a limitation to 


her during widowhood, remainder over Sc. to 


condition precedent, but only mark the time 


commence on the determination of the wife“ 
eſtate, whether by marriage or death. | 
Sometimes a remainder is limited in words 


which ſeem to import a contingency, though 


in fact they mean no more than would have 
been implied without them, or do not denote 2 


when 


DD A 
when the remainder is to veſt in poſſeſſion. As 
an eſtate to A. for life. and afterwards to his Moor 487. 
firſt, ſecond, third and fourth ſons in tail, and Coleroſt's 
if his fourth ſon die without iſur, then to B. 
this is a remainder veſted in B.; for it is the 
fame thing as if it had been ſaid remainder to B. 
The fourth ſon's dying without iſſue is implied; 
it is not a condition, Bur an exprefſion of the 
time when the remainder is to veſt in poſſeſſion. 
So a deviſe of Blactacr: and Whiteacre to M. 
for life, and after her death; Blackacre to B. 
and his heirs for ever, and /Ybiteacre to C. and 
his heirs for ever; Item, 1 will, that the ſur- Cro. Ja. 695. 
vivor of them ſhall be heir to the other, if either — * 
of them die without ĩſſue: this is an immediate 
eſtate- tail with remainder limited over; for the 
ſubſequent clauſe reſtrains the firſt limitation, vide Cro. Eliz. 
and the words if either of them die without iſſue 26. Lee v. 
mark the time when the remainder over to the Vincent. 
other 1s to take effect in poſſeſſion; but if it had — _ 
been, if either of them die without iſſue, livirg Holmes. 
the other, or before ſuch an age, the remainder Cro. James 


would then have been contingent. 416. Web v. 

Herring. 697. 
Foy and Hynde. Raym. 428. 1 Salk, 229. Scatterwood v. Edge. 
Gilb. Eq. Rep. 74. Jones v. Weſicomb. 1 Wilſon, 105. | 


Some inſtances are to be met with where the 
contingency, upon which the remainder was li- 
mited has been conſidered as a condition ſub- 
ſequent inſtead of precedent, ſo that the remain- 
der veſted immediately ſubject to be defeared by 
the condition when it ſhould happen, in the 
room of not taking effect tilt it happened. Thus, 1 Rol. Abr. 
where a fine was levied to the uſe of A. and his 45. pl 12- 
heirs, if B. ſhould not pay 105. to 4. -before a nt and 
certain day, and if he ſhould, then to the uſe 
of A. for life, remainder to the uſe of B. in tee; 
the condition in this caſe was held a condition 

F 2 ſubſequent 
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ſubſequent with reſpect to H. ſo that he too an 
eſtate in fee until B. paid the 10s. Here it was 
evidently the intent that one of the limitations 
ſhould take efiect immediately; the latter could 
not take place till the 105. paid, therefore it 
2 Show. 398. muſt be the firſt. So where there was a fur- 
—_—_ Ed render to the uſe of the youngelt fon, and the 
Vide.tlo ; heirs of his body, if he attained the age of 
Lev. 132. Eighteen, ard if he died before eighteen without 
Edwards v. 1fiue-male, then to the right heirs of 4. it was 
Hammond. held to be a condition ſubſequent with reſpect 
to the youngeſt ſon; and therefore the remainder 
veited immediately, ſubject to be defeated by the 
condition of his dying without iſſuc-male be- 
fore he attained the age of eighteen. Here it 
was evidently the intent, that the eſtate ſhould 
not go to the heirs of A. if the youngelt ſon died 
before eighteen leaving iſſue ; but if the eſtate 
was not to velt till he attained eighteen, this 
intent could not have been ſatisfied. Conſtruc- 
tions of this fort, however, are only allowed 
where · tte limitations are by way of uſe, as they 
really are nothing but ſhifting uſes, of which vide 
in the next ſcction. 


* 


Ok the Nature of the Contin⸗ 
gency upon which a Remain- 
der may be limited. 


| £7 N the limitation of contingent remainders it 

«. is neceſſary that regard be paid to the nature 
| of the contingency upon which the remainder is 
intended to take effect; for that contingency 


may be liable to four capital objections, any one 
| of 
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of which would be ſufficient- to render the de- 
nding remainder abſolutely void. 
The objections may be as follow: 
iſ, The was event's 0 an * 
act. 
24ly, The remote probably of the contin- 
at event. 
zaly, The cen dite s being repugnant to the 
preceding eſtate 
4thly, The condkion's enuring to defeat the 
preceding eſtate 
As to the firſt sbjeclion, Lord Coke tells us, Rep. 51. 
the law will never adjudge a grime, by reaſon of Vid. — 
a poſſibility or expectation of a thing which is Leon. 189. 
againſt law, for the ſume is potentia remoti ma, pl. 289. 
and which by intendment of law nunquam venit * ee 
in actum ; of this natu e was the poſſibility of a dirion to ki 
man Ne into religion by becoming pro- a man is void, 
felled. the ſame principle, a limitation Flond. 32. 
to 2 8 not in eſſe is held to be void; for the 
law does not tavour ſuch 3 or * El 509. 
t iat tuch ſhould be. 
As to the ſecond point, it is requiſite that the 
poſlibilicy upon which a remainder is to depend 
thould be a common poſſibility and potentia pro- 
pingua,; as death; or death without iſſue, or co- 
verture, or the like. Therefore a temainder to 
a corporation, which is not in being at the time 2 Rep- 585 
of the limitation, is void, although © it be erefted *© 
during the particular eſtate. But if during the 
vacation of the mayoralty of D. a leaſe for life 1 Inſt. 264.3. 
be made, remainder to the mayor and common- | 
alty of D, this remainder is good if there bea 
mayot of D. elected during the eſtate for life. 
Sao if there be a leaſe for ike remainder to the * 
he irs df J. S. though this remainder” be good, 
1 by commun poſſibility J. S. may. die 
9 during 


[79] 
1 during the particular eſtate, yet if there be na 
n wo — 5 a5 J. S. at the time of the limita: 
tion; notwithſtanding ſuch. a perſon ſhould af. 
qs be hom, and die during the life of the 
tenant for life, his heir ſhall not take by virtue 
of 4uch. limitation: decauſe the poſſibility on 
which it is to take effect is too remote; far it 
amounts to the concurrence of two ſeveral con- 
tingencies, viz. Firft, That ſuch a perſon. as 
JS. ſhould be born, and Secondly, That he 
ſhould alſo die during the particular 
this is called a poſſibility upon a poſſibility, 
1 Taft. 25. b. which Lord Coke tells us is never admitted by 
* a. intendment of law, 

Upon the fame ground ariferh the diſtinction 
berween a remainder limited by a general name, 
8 a particular name to a per- 

| ſon not in eſſe. In the ewe romp met: 
2 Rep. 51. as a limitation to the heirs of F. D. 
Sb _ alive, or primogenilo io of B. who has 
no ſon then born but in the other caſe the re- 
mainder is void; as if a remainder be limited ta 
G. ſon of D. in that caſe if D. hath not a Gr 
named G. at the time of the limitation, the 
law will not expect he ſnould 3 have 
a ſon ſo named, becauſe it amounts to a poke, 
lity upon a poſſibility, 
5 Rep. 83. As to the third point we are to obſerve, that 
9.130. 3 there are certain conditions which are held re- 
Meng. _ pugnant to, and incompatible with, the nature of 
caſe. an eſtate · tail; ſuch as a condition not to levy or 
2 Ventr. 321. attempt to levy a fine, or ſuffer a common re- 
Cro. Ja. 696, covery ; and wherever an eſtate is limited to take 
Leon 38. elfect on the breach of any condition of that 
n. nature, ſuch limitation is void of courſe; as if a 
Spi:tle v. man make a feoffment to the uſe of himſelf for 
Davis. life, remainder to his eldeſt fon in tail, provided 


. 2 
that if his eldeſt ſon attempt to levy a fine or 
ſuffer a recovery, that then his eſtate ſhall ceaſe as 
if he were naturally dead, and remain over to 
another; in this caſe the proviſo is repugnant 
$60. „„ 

With reſpe& to the fourth and laſt objection, 
it is laid down as a rule in conveyances at 
common law, that every remainder muſt be ft 
limited as to wait for the determination” of the 

articular eſtate before it is to take effect in poſ- 
ſeſſon; and not to take effect in prejudice or, 

| ier FP 24. b. 
excluſion, of the preceding eſtate. This rule Vde Dr. and 
depends on a maxim at common law, that Stud. lib. 2. 
none ſhall take advantage of à condition But cap. 21. Perk. 
the party from whom the condition moves (i. e. .. 831 1 Jaſt, 
the grantor) and his heirs; now if he or his TAP 
heirs take advantage of a condition by entry or 


claim; the livery made upon the creation of the | 
eſtates, is defeated, and of courſe every eſtar "_— 
then created, 1s thereby annulled and gane. Bur tad 
the remainder ought to veſt: at the Fiftant of " ut 


the expiration of the preceding eſtate; and at 

that inſtant we ſee both preceding eſtate and re- 
mainder are defeated by the entry of grantor, 
Therefore ſuch remainder is void. It follows that 

a remainder cannot be limited to take effect upon 

a condition which is to defeat the parti ular 

eſtate, whether ſuch condition be fepugnant ta 

the nature of the eſtate to which it is annexed or 

nor, . 
Thus for inſtance, if a. leaſe for life he made 

upon condition, that if a ſtranger pay to the Plowd. Com, 
leffor 20 f. then immediately the land ſhall re- 9. % 
main to the ſame ſtranger, this remainder is ' 
void; for the tenant for hfe ought to Rave it 
during his life, and if ſo, during that time the 
{tranger cannot have it; for he can take no ad- 

Bo F 4 - vantage 
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L 
vantage of the condition, but only the grantor 
or his heirs ; but had it been limited, that if a 
ſtranger pay to the leſſor 20 J. then, after the 
death of tenant for lite, it ſnould remain to that 
ſtranger, it would have been a good remainder. 
I be diſtinction between the two caſes is 
this, in the latter the remainder is not to veſt iy 
oſſeſſion till after the determination of the eſtate 
For life, when it may veſt of courſe : in the 
former it 45 limited to take effect in poſſeſſion 
on the performance of a condition, which is to 
defeat the eſtate for life, and of which the re- 
mainder- man cannot avail himſelf; and not to 
wait till the particular eſtate be determined, 
- which ex vi termini every remainder ought to 
do.—Here we are to obſerve, that if land be 
leaſed to one for life, &c. and if ſuch a thing 
happen then to remain to B. Sc.; this, ſhall not 
Plowd. 32. in be underſtood as intended to veſt in pores 
the caſe of immediately upon the happening of the condi- 
— tion, and in abridgment of the preceding eſtate; 
_— becauſe under that conſtruction the remainder 
would be void for the reaſons already given; 
but it ſhall be conſtrued, to veſt in intereſt up- | 
on the happening of the condition, and to re- 
main as a remainder ought to do, that is ſo as to 
wait the determination of the preceding eſtate 
before it comes into poſſeſſion. As if a gift in 
tail be made to one upon condition that if he 
do ſuch an act, then the lands ſhall remain to 
his right heirs ; the word gen is not ſo to be un- 
derſtood, as to avoid the eſtate- tail, and execute 
the fee · ſimple in poſſeſſion immediately on per- 
formance of the act, but muſt be taken in this 
manner; 0/2. that upon performance of the act, 
the remainder in fee ſhall veſt in him, not to 
be executed in poſſeſſion till the expiration 15 
| the 
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the eſtate-tail, —So if there be an eſtate to 
huſband and wife for their lives, remainder to 
B., and if B. die before the huſband and wife, 

then to remain to C.; this would be a good re- 
mainder to C. to take effect in poſſeſſion after 
the determination of the preceding eſtate; but 
it would have been void if it had been, that 
then from the death of B., C. ſhould have the 
lands during the lives of huſband and wife; E | 
on the principles before laid down. 


The ſame law holds with regard to a re: Cro. Elia. 
mainder limited to take eſſect on a condition 360. Cogan 
wich is to defeat a N remainder; as v. Cogan. 


where A. ſciſcd in fee let to B. for life, remain- 
der to C. for life, provided that If A. ſhould have 
a ſon which ſhoutd live to the age of 5 years, 
the eſtate limited to C. ſhould ceaſe, A the 
land remain to that fon in tail; it was adjudged, 
the eſtate limited to the ſon was void, becauſe 
limited on a condition which was to defeat the 
preceding remainder to C. 

But here we are to diſtinguiſh between the 
caſes, where a remainder is limited to take 
elfert upon a condition which is to defeat the 
preceding eſtate z and other cafes where the pre- 
ceding . 18 limited ſubject to a condition, 
but the remainder is limited without any de- 


pendence at all upon that condition. In the 


firſt caſes we have ſeen the condition makes the 


remainder void; bur in the latter it ſeems. the 


remainder deſtroys the condition: as if 4 man 
leaſe to A. for life upon condition, (of pay- ' 
ment of rent and re-entry, Fc.) Temainder over, 
KI. hys the condition is deſtroyed. No in. 


but 


7 


* 


11. Roll, Abr. 
1,d pl. 3. pl. 
.r d. pk. 
this cale we obſerve, the remainder is limited A 9. Brook 
ablolutely, without any dependence at all upon Cond-pl.11 t. 


the condition annexed to the particular eſtate : * 


„„ Bf OOO 

but if the condition annexed to the Firſt eſtate 
were good in this caſe, the grantor's entry far 
breach of it, would defeat the remainder, upon 
the principles before laid down; now it is un- 
reaſonable that the grantor ſhould defeat that 
eſtate in remainder which he had abſolutely 
granted away. Indeed it ſeems expreſsly within 
the reaſon of the caſe put by Lit i leton; that if a 
Lit. . 347. man leaſe for life upon condition of re-entry 
for default of payment of rent, and the leſſor 
- afterwards grants his reverſion, the leſſor or his 
heirs cannot enter, becauſe he hath aliened the 
reverſion : ſo in the above caſe the leſſor by 
limiting the remainder over abſolutely, hath de- 
parted with the reyerſion as much as if he had 

afterwards aliened it by another conveyance. 

J have not met with any caſe determined ex- 
prefsly upon this point, where the limitation 
was by convcyance at common law; and where 
the limitation was by deviſe, there ſeems for- 
merly to have been ſome difference in our books. 
Some took a diſtinction, upon this principle; 
that though in the caſe of a conveyance at com- 
mon law the entry for condition broken, muſt 
defeat the livery, and of courſe the remainder 
which took effect fram- it; and therefore the 
remainder in that caſe when limited without 
dependence on the condition ſhould be con- 
ſtrued to deſtroy the condition annexed to the 
preceding eſtate : yet that in caſe of a deviſe 

Perk. ſ. 563. where the eſtates took effect without livery, 
Dyer 127. there was not the ſame reaſon that the entry for 
- the condition broken ſhould deſtroy the re- 
mainder; but that ſuch entry might in that 
caſe affect only the particular eſtate, and the 
remainder neverthelets take place at the time 
limited for it to commence; and therefore the 
remainder need not abſolutely deſtroy the con- 

aition, 
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dition, but that the heir ſhould enter for breach 
of the condition, and retain only till the remain- 
der ſhoukd take place: whilſt others conſidered 
the condition in the caſt of a deviſe abſolutely 
deſtroyed y the remainder over, no leis than 
in the caſe of conveyance at common law. 


But that queſtion has long ſince ceaſed; and it 


Plowd. 412. 
10 Co. 41. 


5 now agreed, that wherever in a deviſe a con- 


ditian is annexed to the particular eſtate, that 
condition . ſhall operate as a liinitation, circum- 
ſcribing the continuance and meaſure of the 
ficit eſtate; and that upon the happening, 

formance or n of it, the firſt 
eſtate ſhall/ ip/o fadla determine and expire, 
without entry or claim; and the remainder ſhall 


thereupon actually commence in poſſeſſion, Vide Plowd. 
and the remainder- man, whether heir or ftran- 2% Newis 


ger, have immediate right to the eſtate. Thus 
indeed is the teſtator's intention effectuated, by 
ſubſtantiating the remainder, though limited 
to a ſtranger; and enforcing the performance 


v. Lark. 


of the condition, by the determination of the 
particular eſtate upon the breach of it, not- 


withſtanding that eſtate be limited 
n As, where one de- 
nid lands to his mother for life, and after 
her death to his brother in fee, provided that 


if his wife (being then east) be delivered Dyer 127, 
of a ſon, that then the land ſhould remain in margine. 


to him in fee; the teſtaror died, 4 ſon was born, 
and it was held that the fee of the brother 
ſhould ceaſe, and veſt in the fon upon the hap- 
pening of the contingency. — where 
4. deviſed lands to- his wife for life, and after 
her death to his grandchild B. and the heirs 
of her body; provided akvays and upon condition 


1 Ventr. 199. 


Lady Anne 
Fry's caſe, 


that ſhe married with the conſent ys” 


LY 3 


FE or the major part of them; and in caſe ſhe 


2 Mod. 7. 


ſhould marry without ſuch conſent, or die with. 
out iſſue, then he deviſed the premiſes 0 
C. (neither B. nor C. being heir at law to the 


teſtator). After the teſtator's death B. married 


without the conſent of any of the perſons named 
for that purpoſe ; and it was clearly held to be 
a limitation to B. till ſhe married without ſuch 
conſent, and not a condition; for if it were, i 
would deſcend to the heir at law, and he might 
enter for breach of it, and defeat the limitation 
over; and it was therefore agreed that the mar. 
riage without conſent determined her eſtate-tai, 
and caſt the poſſeſſion on C. by way of imme. 
diate remainder. So where one deviſed 
lands to A. his heir at law, and other lands to 8, 
in fee, and that if 4. moleſted B. by ſuit or 
otherwiſe, he ſhould loſe what was deviſed: to 
him, and it ſhould go to B. After the teſta. 
tor's death A. entered on the lands deviſed 
to B. and claimed chem; and it was held that 
this was a ſufficient breach to give title to H. and 
that the condition impoſed on the heir ſhould 
not be taken as a condition; becauſe, if fo, by 
deſcending on him who alone could enter for 


the breach . of it, it would in this caſe be fruit. 


leſs and defeated : but it was held to be a l. 
mitation. which determined the heir's eſtate, and 
caſt the poſſeſſion on B. without entry. 

Therefore when it is ſaid that a mihi 
limited on a condition which is to defeat gbe 
preceding eſtate is void, the rule muſt be un 
derſtood only of remainders created at common 


law; for = ſuch a remainder may be good 


by way of deviſe, is clear from the caſes 9 {t cited, 
and will further appear in the chapter of Exe. 


N Derits.: And it - alſo appears, that by 


way 
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way of uſe an eſtate may be limited to ceaſe as 
to one perſon upon a future event, and at the 
fame time veſt in another. As if a man make 
a feoffment in fee to the uſe of V. and his Brook Feoff al 
heirs till 4. pay 40 J. to the ſaid / and then Uſes, Pl. 30- 
to the uſe of the ſaid 4. and his heirs, and the 
ſtatute executes the eſtate in / and afterwards 
A. pays the 40 J. there A. is ſeiſed in fee if he 
enters, by the opinion of ſeveral; but by ſome, 
4. ſhall not be ſeiſed in fee by the ſaid payment 
unleſs the feoffees enter ; therefore it ſeems to 
be the ſureſt way to enter in the name of the 
feoffees and his own name; and therefore it ap- 
pears that a m-n at this day may make a feofl- 
ment to utes, and that the uſe ſhall change 
from one to another by act ex poſt facto, by 
circumſtance, as well as it would before the 
ſtature 27 U. 8. of uſes : thus ſays Brook in the 
place I have cited. 
So where A. tenant in tail by indenture bar- 
po and fold the lands to the uſe of J. S. in Leon. 25. pt. 
ee, in the indenture was a letter of attorney 21. 
to make livery, which was made accordingly ; 2 18 
7.8. by the ſame indenture covenanted, that ij 
d. before ſuch a day paid 40 5. that then J. S. 
and his heirs ſhould ſtand ſeiſed, Sc. to the 
ule of 4. and his heirs, and if H. did not pay, 
fc, then if the ſaid J. S. did not pay to the 
ſaid A. within four days after 10/7. that J. S. 
and his heirs ſhould thenceforth be ſeiſed to the 
uſe of the ſaid A. and his heirs, Sc. and A. 
covenanted for further aſſurance; both failed of 
payment, B. levied a fine to J. S. without any 
conſideration. It was adjudged a good feoff- 
ment well executed by the livery, notwithſtand- 
ing the words of bargain and ſale only, and that 
the covenant to be ſeiſed to the new uſes condi- 
| tionally 
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tionally upon the payment and non-payment 
| being in one and the fame deed, ſhould raiſe the 
uſe upon the contingency according to rhe l. 
mitation of it. So where one made a feof. 
ment, and it was declared by the indenture that 
3% it ſhould be to the uſe of himſelf, and hi 
Woodlif v. ferne that ſhould be after their marriage, and the 
Drury. heirs of their bodies, and he took A. in mar 
| — z all the judges held, that although he wer: 
Dyer 314. pl. ſeiſed in fee in the mean time, yet, by the 
Don. Abreise. marriage, the new uſe ſhould ariſe and veſt, i 
arts. pl. ">> there were no act in the mean time to deſtroy 
Ley 54. Moor that future uſe, (as it was in Chudleigb's caſe 
99- pl. 243- and judoment was given accordingly. — For 
2 Leon. 221. more inftances of ſuch uſes; vide the cafes cite 

pl. 281 in the margin. 
The uſes I have been fpeaking of are calle! 
ſhifting or ſecondary uſes, and are allowed, be 
cauſe they were good before the ſtatute 27 Her 
8. of uſes, (when uſes were fiduciary and ts 
tally diſtinct from the eſtate, which x 
common law could not be limited in ſuch man- 
ner,) and do not fall within any of the mi 
chiefs which that ſtatute was made to remedy : i 
Vide Cro. ſeems however a queſtion wb=ther they ate good 
Jac. 576. in ſurrenders of . r eſtates; for the ule 
Gilb: Ten. upon a ſurrender of a copyhold, was not like: 
14a. 120. ue or truſt at common law: but he whow 
admitted upon a ſurrender, was admitted to the 
legal enftomaryeſtate, and was not ſeiſed to a uſe; 
And vid. con. therefore uſes upon ſurrenders were governed en 
tra. 2 Show. tirely by the fame rules, as conveyances at com. 
298. Stocker mon law, in which ſuch limitations were nc 
v. Edward. allowable ; nor could a fee be limited upon: 
fee in caſe of a fbrrender of a copyhold, anf 
more than of a conveyance at common 3 . 


[29-4 


There are alſo ſome inſtances of eſtates not 
copyhold, wherein theſe uſes have not been 
admitted to ariſe z as where a feoffment was to 
the ule of 4. for life, remainder to his wife for Moor 742. 
lire, remaiuder to his right heirs, with a proviſo pl. 1022. 
that if his ſon interrupted his wife it ſhogld be Gilb. uſes, 
to the uſe of his wife and her heirs; A. made a 38. 
leaſe for years to commence after the death of 
his wife, and died, the fon diſturbed the wife, 
and it was reſolved that the uſes would not ariſe 
to give the wife the fee. The leaſe for years 
made to commence after the death of the wife 
is ſaid to have been the reaſon of this judgment, 
for the reverſion after the death of the wife 
being altered by that leaſe, the ſame uſe in the 
reverſion which was in being at the diſpoſition 
of the particular eſtate, and fo conditionally 
limited to the wife, could not ariſe to her, and 
therefore could never ariſe at all. 80 if a 
limitation be to the uſe of A. and his heirs, Moor 633. 
provided that if he give a mortal blow to any pl. 868. 
perſon, that the uſe ſhall ceaſe to him, and ſhall 
be to another; this is fraudulent to prevent an 
eſcheat, and therefore is yoid. —And where A. 
bargained and fold land to B. for 300 J. upon wor 761. 
condition that if A. paid B. 5001. he might re- pl. 1054. 
enter, and be ſeiſed to the uſe of himſelf and his 
heirs, until he ſhould attempt to alien without the 
aſſent of B. and then to the uſe of B. and his 
heirs; and a fine was levied to thoſe uſes; A, paid 
the 500 J. and entered, afterwards A. aliened 
without the aſſent of B. Per Lord Chancellor 
Egerton, No uſe will ariſe to 8. the bargainee, 
becauſe the bargainor, entering for the condition, 
ought to be in of the old uſe and eſtate, and 
cannot be ſeiſed to any other uſe ; alſo the fine 
was levied to B. by which A. who was the — 
I | or, 


- 


1 Rep. 74. 


80 


nuſor, and alſo the bargainor, who came in by 


the uſe of the fine cannot ſtand ſeiſecd to any 
other uſe, for then there would be uſe upon 
uſe. But we are to obſerve the judgments 
in theſe laſt caſes depended on the particular 
nature of circumſtances ex pt facto, or on the 
fraudulent intent or illegality of the condition; 
and do not in the leaſt affect the general validny 
of theſe ſhifting limitations. 

There is allo a limitation of another kind, 
which may be conſidered as an exception to the 
rule at common law, that a remainder- limited 
on a condition, which 1s to deſtroy the parti. 
cular eſtate, is void. I mean, where a parti. 
cular eſtate is limited with a condition, that 


after the performance of ſuch an act, or the 


happening of ſuch an event, the perſon to whom 
the firſt eſtate was limited, ſhall thereupon have 
a larger eſtate, For it was reſolved in the cafe 
of Lord Stafferd, that ſuch a grant may be good, 
as well of things wiuch lie in grant, as of things 
which lie in livery; and may be annexed as well 
to an eſtate-tail, which cannot, be drowned, as 


to an eſtate for life, or years, which may be 


merged by the acceſs of a greater eſtate. But 
that ſuch increaſe of an eſtate by force of ſuch a 


condition, ought to have four incidents.—1f, 


There ought to be a particular eſtate as a foun- 


dation for the increaſe to take effect upon; which 


particular eſtate Lord Coke held, mutt not be an 
eſtate at will, nor revocable, nor contingent. — 
24h, Such particular eſtate ought to, continue 


in the leflee, or the grantee, until the increaſe 
happens, without any - alteration of privity in 


eſtate, by altenation cf the leflee or grantee ; 


though the alienation of the leſſor or grantor, 
will not at all affect it; and that the _— 
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of perſons, by deſcent of the reverſion to the 
heirs of the grantor or his alienee, or of he par- 
ticular eſtate to the repreſentatives of the gran- 
tee, ſhall not avoid the condition; and that 
where the grantee dies before performance of 
the condition, his heir ſhall, after he has perform- 
ed the condition, be in guadam modo by deſcent : 
and that ſuch increaſe need not take place im- 
mediately upon the particular eſtate, bur may 
enure as a mediate remainder, ſubſequent to an 
intermediate remainder for life, or in tail to 
lomebody elle. 3%. That the increaſe muſt 
veſt and take effect, immediately upon the per- 
formance of the condition; for that if an eſtate 
cannot be enlarged at the very inſtant of time 
appointed for enlargement; the enlargement ſhall 
never take place; and therefore though the re- 
verſion be in the King, it ſhall inſtantly be our 
of him, upon performance of the condition, and 
velt in the grantee, without petition or menſtrans 
de droit or other circumſtance ; for the awaiting 
luch circumſtances, would fruſtrate and defeat 
the enlargement; and the law will never require 
circumſtances to ſubvert the ſubſtance.—qzbly, 
That the particular eſtate, and the increaſe 
ought to take effect by one and the ſame in- 
ſtrument or deed, or by ſeveral deeds delivered 
at one and the ſame time; (which in effec 1s 
the ſame thing, tor que incontinenti fiunt ineſ i 
videntur) becauſe the particular eſtate, and the 


increaſe thereupon, is only a grant to take effect 


out of one and the ſame root; and though tne 
increaſe veſt at a different time, yet when it is 
veſted, it has its force and effect from the ſame 


grant, For a more minute diſcuſſion of this 


do&rine, I ſhall refer the reader to my lord 


Ceke's report of the caſe above cited. 
G | Ok 
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Of he Eftate neceſſary to 
 \uppozt a Contingent Rr: 
mainder. en e 
Shall now conſider what eſtate is required to 


ſupport a contingent remainder; or, in other 
words, what kind of eſtate muſt veceff rig pre- 


. cede it. 


1 Rep. 120. . 


Vid. alſo Bo- 
raiton's caſe. 
3 Kep. 20. 


1 Salk. 220. 


Scatter wood v. 
Eoge. 


It is a general rule, that ares an eſtate 
in contingent remainder amounts to a freehold, 
ſome veſted eſtate of freehold muſt precede it 
This rule depends . the neceſſity there is for 
the freehold to paſs out of the grantor at the 
time the remainder is created. If no freehold 
paſtes, how is the remainder man to have it? If i 
paſſerh at all, it muſt paſs either in the particular 
eſtare or in ſome remainder limited after it; ina 
contingent remainder it cannot paſs becauſe fuch 
remainder at the time of its creation paſſeth to 
or veſts in nobody; and if it paſſeth only in ſome 
veſted remainder limited after the contingent re- 


mainder, then is fuch contingent eftate pre- 


cluded from ever rifing at all; for that freehold 
then becomes veſted in poſſeſſion, which the 
contingent eſtate was limited to precede, and of 
courſe there | is no room left for the introduction 
of the contingent freehold. It follows therefore 
that ſome precedirg veſted eſtate of freehold muſt 
be limited, to gwe exiſtence to ſuch a CONES 
remainder. 

Thus, where there was a deviſe to truſtees for 
11 years, and then to the firſt ſon of A. in tail, 
&c. and A. had no fon at that time, it was agreed 


_ that ſuch limitation was void as a contingent re- 


mainder, 


1 $ ] 
mainder, becauſe there was no freehold to fup- 
port it — So where a deviſe was to H. for 50 
. years if he ſhould to long live; remainder to the | 
heirs of the body of B. remainder to C.; the 1 Salk. 226. 
limitation to the heirs ot the body of B. was void Goodbright v. 


| for want of a freehold to ſupport ir. —Bur where _— 

an eſtate was limited to a A. for 20 years, re- 
7 mainder to truſtees duringthe lite of A. remainder : Vern. 754. 
k to the wife for her jointure, remainder to the heirs Elie v. Oſburn. 


of the body of A.; there, though the particular 
eſtate was but for years, yer the contingent re- 
mainder to the heirs of the body of A. was good, 
becauſe preceded by a veſted freehold remainder 
to the truſtees. 

The jame rule holds good as well in the limi- 1 Rep. 134-5. 
tation of uſes as in eſtates executed in poſſeſſion: Show. Caſ. 
though before the ſtatute of uſesy a uſeHniiced to Ar. 107. 
A. tor years, remainder in contiggency, would 
have been good, for the feoffees remained tenants 
of the frechold; but ſince that ſtature it is other- 
wiſe, for now no eſtate remains in the feoffees. — 

Thus, where there was a leate and releaſe by AH. 2 Salk. 679. 
to truſtees and their heirs to the uſe of A. for Adams v. Sa- 
99 years, reniainder to he ule of truſtecs for 25 85 
years, remainder to the heirs of the body of A. 
the court held this remainder was void, b-caue 
there was no preceding eſtate of frecholui limited 
to ſupport it. So here the huſband and wife 
covenanted to levy a fine of the wife's lands to 
the uſe, of the heirs of the body of the huſband 
on the wife begotten, this limitation was void 2 Salk. 675. 
for want of a preceding irechold. For in this — 8 . 
caſe, the huſband clid not take an eflate tor life pi. 455. 
by implication, becauſe the eſtate was the wife's, 
and moved originally trom her. l 

As for a contingent remainder for years, (if 
ſuch eſtate be admitted), there can be ng neceſſity 
G 2 tor 
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for a preceding freehold to ſupport it. For the 
remainder not being freehold, there can be no 
occalion for the freehold. to paſs out of the 
| rantor-in order to give it effect. But in the 
Raym. 171. caſe of Corbett v. Stone, in which there was a 
rontingent eſtate for years, limited after an 
Vd. 3 Leon. eftate tor years; the court inclined to an opinon, 
N that a contingent eſtate for years could not be, 
| becauſe a leaſe for years operates by way of con- 
tract; and therefore the particular eſtate and the 
remainder eſtate operate 2s two diſtinct eſtates, 

grounded on different contracts, not formi 

together one eſtate, as a particular eſtate a 
remainder do. The caſe of Corbett v. Stone, 
Raym. 140. was this. 4. by indenture, leaſed to B. and C. 
for 40 years; if A. ſhould fo long live, in truſt 
for A. to receive the profits during her life, and 


that after her deceaſe, one moiety ſhould be to 


D. and the other maiery to E. (no parties to the 
deed) their executors, adminiſtrators and aſſigns, 
ſeverally and reſpectively, for the term of 1000 
years. A. levied a fine and died, and five years 
paſſed after her death, and the plaintiff claimed 
under C. and emered : the court objected that 
the limitation to D. and E. could not paſs as a 
preſent eſtate, as they were not parties to the 
deed, and if it were a remainder, it muſt be con- 
tingent, becauſe limited after the death of A., 
before which the preceding eſtate for 40 years 
might determine: but they ſeemed not to con- 
ſider it as a contingent. remainder, as they ſaid 
there cannot be a contingent remainder for 
years, for the reaſons above given. 
Although every contingent freehold remaih- 
der, muſt be ſupported by a preceding freehold, 
yet it is not neceſſary that ſuch preceding eſtate 
continur in the actual ſeiſin of its rightful tenafit; 


TY 
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it is ſufficient if there ſubſiſts a right to ſuch 
preceding eſtate, at the time the remainder . 
ſhould veſt, provided ſuch right be a right of 
entry, and not a right of action only: for whilſt 
a right of entry remains there can be no doubt 
but the ſame eſtate continues; ſince the right of 
entry can exiſt only in conſequence of the 
exiſtence of the eſtate ; but when the right of 
entry is gone, and nothing but a right of 
action remains, it then becomes a queſtion in 
law whether the ſame eſtate continues. or not ; 
for the action is nothing more than the means 
of deciding this queſtion. Another eſtate is 
in the mean time acknowledged and protected 
by the law, till ſuch queſtion be ſolemnly de- 
termined in a court of juſtice, upon the action 
brought. 5 


Thus, if A. be tenant for life with a contin- 12 Mod. 174, 
nt remainder over, and tenant for life be diſ- Thompſon v. 
iſed, all the eſtates are deveſted ; but the right Leach. 


of entry of tenant for life will ſupport the 
contingent remainders ; but in this caſe if the 
contingent remainder does not veſt, before ſuch 
a defcent be caſt as will take away the entry of 
tenant for life within the ſtatute of Hen. 8. c. 53, 
and drive him to his action, then is the contin- 

nt remainder gone; becauſe there no longer 
ubſiſts any right of entry to a it, that 


nght being turned into a right of action.—So 
W 


ere a gift in tail was to A. remainder to the | Rep. 135. 
For A. had 


right heirs of B, A. made a feoffment in fee, 
and afterward B. died; the right heir of B. was 


not intitled to the eſtate, becauſe there was no againit his 


particular eſtate either in eſſe or in right to ſup- 
un the remainder when it fell; but {ſaid Chie 


uſtice Charlton) if tenant in tail be diſſeiſed 


f ment, 
his iNve right 

i oP. till his death, 

and dieth, the ſame ſhall not take away the right and then of 


G 3 of aQtion only, 


2 Roll's Abr. 
796. pl. 11. 
Ibis wes tne 
Ca ot a {er 
tlement by 
Sir Edward 
Coke. 


Vide 2 Sid. 
159. 


1 Ventr. 18 9. 
Lord Ray m. 
316. 5 


Cro. Car 102. 
Bigot and 
Swith, 


[ 86 J 
of the contingent remainder, for there the right 
of the particular eſtate remaineth in diſſeiſee 
and ſupports the contingent remainder. 

So where 4. covenanted to ſtand ſciſed to the 
uſe of him ſelf for life. remainder to his wife for 
lite, remainder to his daughter for life, remainder 
to her firſt ion in tail; and afterwards granted 
the rcverlion without conſideration, reciting the 
former ſettlem ent, and after that made a feo#- 
ment; it was reſolved that the grant did not 
hinder the ariſing of the contingent uſes, becauſe 
the grantee had notice, and therefore took it 
ſubject to the grantor's covenant to ſtand ſeiſed; 
and that the feoflment did not deſtroy the 
contingent eftate, becauſe the right of re- 
mainder for life in the daughter, upon which 
ſhe might have entered tor the forfeirure, did 
ſupport it. But in this caſe it ſeems if the teoff- 
ment had been made before any grant of the 
reverſion, the contingent ule would have been 
deſtroyed, notwithſtanding the right of entry in 


the daughter, the reaſon ef which will be ex- 


plained in a ſubſequent page. 
This right of entry to ſupport a contin- 


gent remainder muſt be a preſent right, a future 


one will not d); it muſt alſo precede the con- 
tingency, and be actually exiſting when that 
happens, for if it only commences at t theſame in- 
ſtant with it, the remainder will not veſt. Hence 


if baron dell roys the particular eſtate of him- 


ſelf and wite during the coverture, the future 


right of the wife to enter at his d leath is inſuf- 
* ficient. As where baron made a feoftment to 


the uſe of himſelf and his wife, and the heirs 
of the ſurvivor of them, and afterwards made 
another fcoffment of the ſame lands; it was ad · 
judged that the right of entry in the wife was 
not ſufficient to ſupport the contingent fee, an 8 
ve 


1 


5 1 
veſt it in her on the death of the baron. In 
this caſe we obſerve that the particular eſtate 
was not exiſting at the huſband's death, when 
the fee ſhould have veſted, for his ſecond feoft- 
ment had deſtroyed it during the coverture; and 
tough the wife's right of entry took effect at 
the inſtant the remainder ſhould have veſted, 
yet it was inſufficient, for it ſhould have been 
then actually exiſting. | 

But wherever the eſtates are limited by wav 
of ule, and are afterwards deveſted and turn 
to a right; it is holden neceſſary to the execution 
of the ſubſequent contingent uſes, that either the 
tenant of ſome preceding veſted uſe, or elſe that 
the feoffees ſhould enter in order to reveſt the 
eſtates; for although the contingent uſes are not 
deſtroyed by ſuch a deveſting of the preceding 
eſtate as turns it to a right of entry, as they . 
would be if ſuch eſtate was determined or turned 
to a right of action only; yet there muſt be a 
ſeiſin in the feoffees to the contingent uſe before 
it can be executed. As this matter apparently 
involves ſome degree of difficulty in it, I ſhall 
endeavour to explain what may be collected from 
the arguments and reſolutions of the Judges in 


Chudlergh's cafe, It appears that the court in that i Rep. 120, 


caſe, reſolved, that upon a conveyance to uſes 
there is no actual ſeiſin let in the feoffees 3 but 
as to all the uſes in eſſe, and which velt imme- 
diately, the ſeiſin is preſently transferred unto 
the ce/tui"s-que uſe, and as to the uſes not in , 
there is no preſent ſeiſin exiſting any where, but 
only a contingent ſciſin in the teolfees, i, e, the 
poſſibility of a ſeiſin to thoſe uſes when they 
come in eſſe; which ſeiſin (till then contingent 
only) will ariſe and exiſt in the feoffees in order 
to ſerve the contingent uſes, when the contin- 
| G 4 gency 
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Of this vide 
heceatier. 


I Roll's Abr. 
797. pl. 12. 


Ibid. pl. 13. 
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gency happens, if the eſtates limited in the con · 
veyance to uſes be not in the mean time de- 


veſted and diſturbed; but if the eſtates happen 
to be firſt deve ed or diſturbed then will that 
poſſibility of a ſeiſin in the feoffees, which is to 
take effect on the contingency, bedeveſted as well 
as the other eſtates, and myſt be reduced and 
reveſted before the contingent uſes can be exe- 
cuted, vid Chudleigh's cate. — Now if this de- 
veſting or diſturbance of the preceding uſes, has 
operated ſo far, as not to leave a right of entry 
in any preceding velted eſtate, then is the con- 
tingent uſe entirely gone as we haye ſhewn 
before ; but if a right of entry is left, then may 
the tenant who has ſuch right of entry, by 
making ſuch entry, reveſt theeſtates which were 
deveſted, and amongſt the reſt the contingent 
ſeiſin of the feoffees will be thereby reveſted: 
but if no ſuch entry ſhould be made by any 
ſuch tenant, then muſt the feoffets enter them- 
ſelves to reveſt their contingent ſeiſin, otherwiſe 


there will exiſt no ſeiſin to be executed and tranſ- 


ferred by the ſtatute to the contingent uſe. 
Hence if the feoffees ſhould bar their own right 
of entry, upon ſuch an occaſion, by feoffment, 
releaſe or otherwiſe, the contingent uſe can never 
be executed for want of a ſeiſin to it, and the 
ceſtui-que uſe will have no other remedy than 
againſt the feoffees in a court of equity for bred 
of truſt. As if a feoffment be made to the uſe 
of A., for life, remainder to the uſe of B. for life, 
remainder to the uſe of the eldeſt ſon of B. in 
tail, Sc. here the feoffment of A. will not deſtroy 
the contingent remainder to the ſon of B. becauſe 
of the right of entry in B. upon the forfeiture of 
A. and it B. enters either in the lifetime of 4. 
or after his death, this ſhall reduce the contin- 
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EH. 
gent remainder; fo that if a fon be born in his 
ſifetime it ſhall be executed by the ſtatute with- 
out any entry of the feoffees. But if after the 
feoffment of A., B. dies without having entered 
thougi he ſhould have a ſon born in his lifetime, 
that ſon cannot enter, the contingent ſeiſin having 
been diſturbed and not reveſted. But in this 
caſe the feofftes may enter, and thereby revive - 
the contingent uſe, which by their entry will be 
executed in ſuch fon by the ſtatute. Bur if 
after the death of B. without entry, the feoffees 


1 Roll's Abe, 
2.797- Pl. 14. 


ſhould by feoffment or otherwiſe bar their entry, Ibid. pl. 15. 


then can the contingent uſe never be executed for 
want of a ſeiſin to it. | 


, .. 


It is this neceſſity for a ſeiſin to the uſes as: Roll's Abe. 
they ariſe, that accounts for the obſervation be- 796. pl. 11, 


fore made, with.reſpe& to the caſe of Sir Ed- 
ward Cate, cited about three pages before, viz. 
that if Sir Edward had made the feoffment be- 
fore he had granted the reverſion, the contin- 
on uſe to the firſt ſon of his daughter, had 
deſtroyed. It was reſolved in Cbudleigbꝰ's caſe, 
that privity of eſtate is abſolutely requiſite to the 
ſtanding ſeiſed to a uſe : that 1 a perſon 
muſt come in of or under the ſame eſtate, out of 
which the uſes were originally limited ; other- 
wiſe he is not ſeiſed to thoſe uſes. Now in the 
caſe of Sir Edward, the contingent uſes were to 
ariſe out of the eſtate of which he ſtood ſeiſ 
i. e. out of the reverſion after the death of 
his wife and daughter; for the ſeiſin of the par- 
ticular uſes in eſſe were executed to the uſes by 
the ſtature of utes ; ſo that Sir Edward aftually 
ſtood ſeiſed of nothing more than the reverſion. 
Therefore, when Sir Edward granted the re- 
verſion without conſideration, and reciting, the 
ples, his grantee came in of the very fame eſtate 
PRA A | out 


1 


out of which the contingent uſes were to ariſe; 


that is the reverſion which before was in Sir 
Edward, and conſequently ſtood ſeiſed to the 
ſame uſes as Sir Edward did before the grant; 
then the ſubſequent feoffment of Sir Edward, 
deveſted this reverſion in the grantee, together 
with the eſtates of the wife and daughter; but 
as long as there waz a right * entry in 
the daughter that was ſufficient to ſup- 
port the contingent uſe to her firſt ſon, pro- 
vided there could be a ſeiſin to that uſe when 
it ſhould ariſe; for though in conveyances at 
common law, a right of entry in fome-* prece- 
ding eſtate, would alone have preſerved a contin- 
gent eſtate, yet when the limitation was by way 
of uſe, it was allo requiſite that there ſhould 
be a ſeiſin to that uſe, as we have already ſeen : 
and when the wife entered after the death of 
Sir Edward, ſhe thereby reinſtated all the 
deveſted eſtates, and amongſt the reſt the 
reverſion of Sir Edward's grantee : and ſuch 
grantee's ſeiſin to the future uſe was there- 
by reſtored. Thus we fee the right of entry 
in the daughter ſupported the contingent ule to 
her ſon, provided there could be a ſeiſin to it 
when it ſhould ariſe ; and the entry of the wife 
reveſted and reſtored the ſeiſin to it. But if Sir 
Edward had made a feoffment in the firſt in- 
ſtance, though without conſideration and with 
notice; in that caſe the feoſſee coming in of a 
different eſtate than that out of which the uſes 
were to ariſe, that is to ſay, coming in of the 
immediate fee- ſimple in poſſeſſion, and not 
merely of Sir Edward Coke's reverſion, could not 
ſtand ſeiſed to the uſes, which were to ariſe out 
of that reyerſion, for want of the privity be- 
fore-mentioned : therefore, though in this caſe 
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the right of entry of the daughter would have 
ſupported the contingent uſe to her ſon, if there 
could have been a ſeiſin to it; yet as there 
could be no ſeiſin to it ſuch contingent uſe 
muſt neceſſarily fail; for the feoffee we ſee could 
not be ſeiſed to it, and no entry of the wife or 
any one ele could reſtore the ſeiſin of Sir Ed- 
ward or his heirs, contrary to his own feoff- 
ment. | 
But this neceſſity for an entry, in order to 
reveſt and reſtore contingent eſtates, only holds 
in eſtates limited to uſes, and exiſts by virtue 
of the ſtatute of uſes which requires a ſeiſin 
exiſting, in order to be executed and transferred 
to the uſe. For in eſtates at common law, the 
mere right of entry without any actual entry 
made, iupports. the contingent remainder : as if 
in Arcber's cate, Rebert had been diſſeiſed and 
died, yet the remainder would have been good, 
becauſe the particular eſtate remained in right, 
and night have been revived. So, if a gift in 
tal be made to H. remainder to the fight heirs Rep. 1 ff. b. 

, os . . . ©. . I ep. 135 
of B., if tenant in tail be diſſeiſed and die, the ; 
remainder is not deſtroyed, for the right of the 
particular eitate ſupports it. 4 

It is neceſſary that the eſtate ſupporting, an 
the remainder ſupported, ſhould both be crea- 
td by one and the ſame deed or inſtrument ; 
therefore an. eſtate for life ſettled by A. on B. 
by deed, will not enure to ſupport a contingent 
remainder given by the will of 4. As where 4. en 
being tenant for life by marriage-ſettlement, f pr 5 
remainder to his firſt and other ſons by that , Lord Raym. 
marriage in tail- mac; the reverſioner reciting 37. Skianer 
the ſettlement, and deviſing in the firſt place, 558. Moor v. 
according to the limitation of it, then. if A. Parker. | 
die without iſſuc of that marriage, he deviſed 

to. 


1 Rep. 67. a. 


( oe 1 

to the firſt and other ſons of A. by a ſecond 
wife, and if A. ſhould ate without t, ue, then he 
deviſed the land over in fee. It was contended 
that A. under this deviſe took an eſtate- tall by 
implication ; and of courſe the remainder over 
in fee was well ſupported. But the court held 
it was impoſſible to make this an eſtate- tail in 
B., for nothing was given him by the deviſe, 
but he had only the eſtate which he had by 
Vide alſoCaſe the firſt ſettlement. That here being two ſe⸗ 
Temp. Talb. veral conyeyances the deviie could not be 
202. Lady , tacked to the eſtate for life which was limited 
(09, "ang Jr. by another conveyance. And Hol: Chief ju- 
2 Burrow ſtice queſtioned whether the immediate deviſe to 
873. Good- the iſſue, not being in eſſe was good. If not 
wan v. Good- then the remainder over in fee could not take 
night. effect as a contingent remainder, for want of a 
particular eſtate to ſupport it. — But where 4. 
made a feoffment to the uſe of himſelf for life, 
and after the death of 4. and M. his wife, to 
veneve 66. the uſe of B. (eldeſt fon of A.) for his life; 
mine cle of this was à contingent remainder in B. But 
cale aud though it did not appear in the caſe, yet it at- 
Lower. terwards appearing upon examination, that by 
a former deed M. had an eftate for life z Lord 
Chief Juſtice Hale ſaid the uſe ſhould not be 
contingent ; but the mentioning that rhe com- 
mencement thereof ſhould be after the death 
of M. was only expreſſing when B. ſhould take 
the profits in poſſeſſion; and did not make a 

contingency. 
It ſeems, that in caſes where eſtates are de- 
viſed in truſt, there is no neceſſity for particu- 
lar truſtees to ſupport contingent limitations, 
the legal freehold in the general truſtees 


will be ſufficient for the purpoſe; and conſe- 
quently in ſuch caſes, it is not neceſſary that 2 
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contingent remainder ſhould veſt by the time the | 
preceding truſt limitation expires, , As where the 
teſtator Jeviſed his eftate, real and perſonal, - ee 
truſtees and their heirs, execu'ors and affigns 88 
upon truſt, to pay an annuity to his fon B. and glider. 
atter H. s death, he deviſed one moicty-thereof 
to fuch children as B. ſhould leave and their 
heirs, and the other moiety to the future children 
of his grandſon C. Sc. the teſtator died, after- 
wards B. had children and died, and afterwards 
C. had iſſue; it was, contended that the legal 
eſtate in the truſtees was determined at . 's 
death, and theretore the limitation to C.*s chil- 
dren, being a contingent remainder, becauſe h- 
mited per verba de preſenti, and not veſting upon 
the death of B. (becauſe C. had then no children 
born), could never veſt at all; but it was held, 
that notwithſtanding the limitation was per verb a 
de preſenti, as C. was very young at that time, 
the teſtator muſt have intended a future deviſe 8 r a 
and therefore it might well take place as an exe · nh ud; 
cutory deviſe ; but if it were taken as a contin- of limitation 
gent remainder, as ſome of the truſts mentioned where the 
in the will, would not admit the eſtate in the porpoſes of 
truſtees to be confined to the period of B.'s lites ire i —_ 
the eſtate continuing in them would ſupport the. Vezey 491. 
limitation to C. s children, though it could not 3 Burrow 
veſt at B.*s death; and therefore whether it were 1084. 
taken as a future limitation or a cent ngen re- 
mainder, it would be good either way. So where 
A. deviſed to the uſe of truſtees, and their heirs 
in truſt for B. for life, remainder to bis firſt Co Temp: 
and other ſons ſucceſſively in tail, remainder to Hopsi v. 
the future ſons of C. ſucceſſively for life, re Hopkins. 
mainder over; B. died without iſſue in the 
teſtator's lifetime, the contingent limitations 
were taken as executory deviſes, becauſe no 
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1 Vezey 268 
Hopkins v. 
Hopkins. 

1 Ack. 581. 
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child was then born to C afterwards a child wa; 
born to C. and died, and a ſubſequent remainder. 
man claimed the eſtate, upon a ſuppoſition that 
all the preceding intermediate limitations which 
could not veſt at the death of ſuch child were 
deſtroyed, as it had been decreed that upon the 
veſting of the executory deviſe in that child, 
the ſubſequent limitations became cantingent 17 

mainders upon that executory deviſe; but it was 
held that the inheritance in the truſtees was 
ſufficient to ſupport the intermediate can ingen 
remainders till they ſhould come in efſe, although 
no Particular truſtees to ſupport, Sc. were inſert. 


ed; and that the eſtate ſhould not veſt in poſſcſ. 


fion, whilſt an object of any preceding limitation 


might come in eſſe. 


If rent be granted to A, for the life of ano. 
ther, the rem: -ainder over, though the grante: 


dies, ſo that the remainder determines. in intereſt 


as to the perception of the profits; yet in 2 
much as the ?crre-!enart during this time, hole: 
the land diſcharged, it is ſufficient to ſuppor: 
the remainder, Per Popham, and agreed by 
the whole court, in the caſe of Saller v. Bu ler. 
— But quere whether this holding of the land 
d. ſcharged, would have ſupported. a continges: 
remainder? Though it ſeems indeed, . that in 
theſe caſes of rents pur auler vie, upon the death 
of the grantee before the cgui que vie, (though 
ſtrictly there | is no Occupancy of rent,) the ver-. 


tenant by holding the land diſcharged, wiglt 


be conſidered in the nature of an cccupant of 
the rent; and therefore in that view, the parti 
cular eſtate might be underſtood to fave a con- 
tinuance, fufficient even to ſupport a contingent 


remainder. But at this day, it ſcems there can 
be no room for a queſtion ot chat nature; for 
fince the ſtatutes of 29 Car. 2. 4. 3. and 14 Ger. 


2, 
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2, c. 20. the rent is holden to continue in he Vide 3 P. W. 


Tan ee of grantete dying in the hfernne 
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ceſtui 20 ore. 4 17 7'P47 Barnardift. 
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E are now to conſider the time at ich 
it is requiſite a contiagent eſtate ſhould 
veſt in interoſt; that is, at what period, with 
relpect to the duration of the preceding eſtate, 
the contingency upon which ſuch — 18 
limited to take effect, ought to happen. 
It. is not only neceſſary that 2 — frechold 
eſtate ſhould precede a frechold contingent re- 


mainder, as we have already ſeen; hut ſome pre- 


ceding freehold eſtate muſt ſobliſt and endure 
until the time when the contingent remainder 
veſts, that is, until the contingency comes to 


paſs, for it is a general rule, that every re- 1 Rep. 66. 
mainder muſt veſt either during the particular 135. 


citate, or elſe at the very inſtant of its, determi- 
nation. So that if a leaſe be made to A. for 
life, and after the death of 4. and one day after, „ 
the land ſhall remain to B. for life, this remain- 

der to B. is void, becauſe it cannot take effect 
immediately upon the determination of the pre- 
ceding eſtate. This rule was originally founded 
on feodal principles, and was intended ta avoid 
the inconveniencies which might ariſe by admit- 
ting an interval, when there ſhould be no tenant 
of the freehold, .to do the ſervices to the Lord, 
or anſwer to Strangers præcipes, as well as to 2 
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ſerve an uninterrupted connection between the 
rticular eſtate and the remainder, which in the 
conſideration of law, are but ſeveral parts of one 
whole eſtate. | 
There are two or three inſtances of veſted 
remainders, which ſcem to be in ſome meaſure, 
exceptions to this rule; As where leſſor dif. 
1 Inft. 298, a, ſeiſeth A. his leſſee for life, and makes a leaf 
to B. for the life of A., the remainder to C. in 
fee; here though A. enter and defeat the eſtate 
for life, rhe remainder to C. is good: for having 
been once doſted by a good title, it would be un- 
a reaſonable that the leſſor ſhould have it againſt 
his own livery. So if a leaſe be made to an in- 
fant for life, if the infant at his full age dif. 
agree to the eſtate for life, yet the remainder is 
good, having once been veſted by good title. So 
if a rent be granted to the tenant of the land for 
life, the remainder in fee, this is a re- 
mainder in fee, though the particular eſtate con- 
tinue not: for ev inſtanti that he took the parti- 
cular eſtate, eo inſtanti the remainder veſted, 
and the ſuſpenſion in judgment of law, grew af. 
ter the taking the eſtate. So if a leaſe be made 
to A. for the life of B., the remainder to C. in 
fee; A. dieth, now (at common law) before the 
entry of an occupant, there was no particular 
eſtate, and yet the remainder continued good. 
But now ſince the ſtatutes 29 Car. 2. c. 3. & 14 
Geo. 2. c. 20. no ſuch vacancy of the particular 
_ eſtate can happen. 

It follows from the rule I have juſt mentioned, 
that where the event on which a contingent re- 


mainder is limited to take effect, does not come 
to paſs by the time at which the preceding eſtate 
determines, it never can ariſe or take effect at 
all. Thus, where A. was tenant for life, re- 

mainder 
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mainder to his eldeſt ſon in tail, who died, leg- 1 Salk. 227 
ving his wife enſeint with a Ton, who was alter- Reeve v- 
wards born; the queſtion was, Whether this ſon "5 
was intitled to the remainder under the limita- 
tion ? and it was adjudged in the Common Pleas, 
and that judgment affirmed * King's e. 
| that ſuch poſthumous Ton could not, rake, be- 
| cauſe he was not born when the particular eſtate 
determined, The judgment, it is true, was af- 
| terwards revefſed in the Houſe of Lords; but it 
was againlt the opinion of all the judges, who 
were much diſſatisfied with the reverſal; and in- 
deed an act of parliament was thought neceſſary Stat. 10 & 11, 
to take ſuch caſes as that our of the old law; by W. III. c. 16. 
which it was enacted, that where any eftale is 
ſettled in remainder to children, with remainder 
over, any poſthumons child may take in the ſame 
manner as if born in the father's lifetime. 
So if a leaſe for life be made with remainder 1 Inf. 378. a. 
to the right heirs of J. S. this remainder wi 
never veſt if tenant for life die before J. S.; for 
in that caſe the particular eſtate determines be- 
fore the N comes to paſs on which the 
remainder is limited to take effect, i. e. the death 
of J. S.; for nemo eſt heres vivent im. 
So where A. ſeiſed of lands in fee, makes a 
leaſe for years to B. remainder in tail to C. re- 
mainder to the right heirs of B. in this caſe_B, 
has nothing in the fee, but it is a contingent re» 
mainder to his heir (for B. did not take . free 
hold). If C. dies without iſſue in the lifetime Jerk 248 pl. 
of B., the remainder becomes void: for the 38. 2 Rol. 
foundation and ſupport of this contingent remain- Abr 418. 
der fails, becauſe it ought to have a freehold to Pl. 4 
lupport it, when the remainder falls out; but if 
C die without iſſue, living B. the freehold is ex- 
| 2 pirel 
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pired before B. can hive an heir, and therefore 
the remainder will never take effect. 


Bur although no interval is admitted between 
the determination of the particular eſi ate and the 


veſting of the remainder; yet a remainder may 
be ſo limited, as not to veſt until the very in- 
ſtant in which the particular eſtate determines, 


1 Inſt. 298. 2 


o Inſt. 378.b. 


As if an eſtate be limited to B. during the life 
of J. remainder to the heirs of the body of 4 
this is good, though ſuch remainder cannot veſt 
till the very inſtant in hic the particular eſtate 
determines. So if land te given to A. and g. 
during their joint lives, remainder to the right 
heirs of him who ſhall die firſt, this remainder 
will be good, though it cannot veſt before the 


determination of the particular eſtate, and it is 
: obſervable, that the heir of that one of them 


who dies firſt, ſhall have the land by deſcent, in 
conformity to the rule bi fore treated of, where 


the anceſtor takes a freehold with a ſubſequent 


limitation to his heirs in the ſame conveyance. 


Upon the principle here laid down, that a 


contingent remainder muſt veſt by the time the 
preceding eſtate determines z it follows, that an 


eſtate limited on a contingency may fail as to 
one part, and take effect as to another, where- 


ever the preceding eſtate is in divers in ſeveralty; 
'for the particular tenant of one part may die be- 
fore the contingency, and the particular tenant 


' 1 Koll. Rep. 
238. 317. 
438. 


of another part may ſurvive it. As in the cale 
of Lane and Pannel, which as to the prelent 
point was in effect as follows: Feme covert a:d 
a ſtranger, being joint tenants for life of-copy- 
hold lands, with remainder to the heirs of the 
body of baron and feme; the ſtranger furren- 


diered his moiety to the baron and feme, and 
After wards the baron ſurtendered the whole tog. in 


2 fee 
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fee; tie feme died. leaving ĩſſue, and afterwards the N. B. tes 


baron died; the queſtion was, Whether the re- we are to ob- 
ſerve the ſur- 


mainder to the heirs of the body of the baron e e 


and feme veſted in the iſſue? and it was ad- in fee did nor 


judged, that when the ſtranger conveyed his deliroy the 
molety to the baron, the jointure between the eontiagent re- 
ſtranger and feme covert was ſevered; and y when e e — 
the baron afterwards conveyed, the Whole to B. bold — 
B. took an eſtate in one moiety. for the life of the Lord, the 
the feme (defeaſible by her on the death of her furrender of 
huſband) and in the other moiety for the life © 8 BRIE 
the ſtranger ; therefore upon the death e 
feme the eſtate in the firſt moiety was deter- fully might 
mined, at which, time the remainder, as to that paſs. Vue in- 
moiety, ought to have veſted, which it could ba, P. 103. 
not do, becauſe the perſon to take it was to 

be heir of the bodies of both baron and feme ; 

but that was impoſſible during the life of the 

baron (for nemo eſt bæres viventis); and. there. 


fore, as the remainder could hot yelt at the « 


- . 
termination ot the preceding eſtate, it ſhou 4 


never veſt at all as to that moiety, In this caſe 
it appears that the remainder failed as to One N 


moiety only. 


So likewiſe a contingent "remainder may "veſt 
in ſome, and not in all the perſons to whom it 


Vas limited; accordingly, as forme may come 
in eſſe before the determination of the preceding | 


eſtate, and others not. As if a limitation be 


to A. for life, remainder to the uſe,of the right Cowb. 467: 
| heirs of J. and of K.; here if 7. happen to- die 


before A., and K. to ſurvive A., the heirs of che 


firſt may take, but thoic of the: latier will be for 1 


ever ex. luded. 449 
But where a contingent remainder is limited 
to the ule of ſeveral, who do not at all become 


.;capaolc at the lame time; notwithſtanding 


H 2 it 
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| it veſts in the perſon firſt becoming capable, yet 


-Comb 467, 
Matthews v. 
Temple. 


Ibis. 


Bac. law 
tracts, 351. 


For this vide 
2 Salk. 577. 


of entry, when the contingency happens, 


ſhall it deveſt as to the proportiohs of the perſons 
afterwards becoming capable before the determi- 
nation of the preceding eſtate, and veſt in them 
reſpectively. As where a conveyance was to the 
vſe of H. the huſband for life, remainder to B. 
the wife for life, remainder to all the iſſues. fe- 
male of their two bodies, and the heirs-male of 
the bodies of fuch iſſues- female; 4. and B. had 
iſſue a daughter; and it was reſolved, that the 
remainder in tail to the ĩſſues- female was not fo 
attached in that daughter, as not to be deveſted 
for a moiety by an after- born daughter; for 
ſuch a limitation, being by way of uſe, ſprings 
out of the eſtate according to the capacity of 
the perſon in whom it is to reſt. 

So if there be a limitation to A. for life, re- 
mainder to the uſe of the right heirs of B. and 
C.; though B. ſhould die before C. yet the heirs 
of C. ſhall take, if he die before A.; and the 
heirs of B. and of C. will be joint - tenants of the 
freehold and tenants in common of the inheri- 
tance. So it is if a future uſe be limited to two, 
where one becomes capable before the other. As 
if I make a feoffment to the uſe of my wife that 
ſhall be, and my firſt begotten ſon for their 
lives, and I afterwards marry, my wife will 
take the whole uſe; and if I afterwards have a 
ſon, he will then take jointly with my wife. 

Laſtly, I ſhall here obſerve, that if there be 
no particular eſtate in eſſe, nor any parton 


Cole v. Le- the particular eſtate be afterwards replaced and 
EE reſtored, yet will the remainder never ariſe, 


How 
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pow Contingent. Remainders 
are deſtroyed or pꝛevented ta- 
king effect. 


T has been already ſhewn, that a remainder 

muſt veſt either during the exiſtence of the 
particular eſtate, (in eſſe or in right of entry), or 
at the very inſtant of its determination, otherwiſe 
it will never take effect at all Conſequently, 
every ſuch determination of the preceding eſtate 
before the contingency happens, as leaves no. 


right of entry, mult effectually deſtroy a con- 


tingent remainder, I ſhall firſt inſtance ſome 
Ky wherein the determination of the preceding 
eſtate ariſeth by the feoffment, forfeiture, ſur- 


render, or other act of the particular tenant, 


and afterwards conſider thoſe caſes wherein the 
preceding eſtate is merged by deſcent of the in- 
heritance on the particular tenant ; for where the 
inheritance comes by deſcent on the particular 
eſtate, we ſhall find ſome exceptions to the gene- 
rality of the preceding concluſion. 


male of the body of ſuch heir-male z 4. having 
iſſue a ſon, made a feaffment to B. upon whom 
the ſon entered, and it was adj that this 
was a contingent remainder to the fan of A. (be- 
cauſe the word heir was in the ſingular number 


diſtinguiſhed by the word next, and followed by N 
words of limitation grafted upon it,) and there- 


fore was deſtroyed by the feoffment of A. who 
was but tenant for life; for that every remain- 


der muſt veſt either during the particular eſtate, 


H 3 or 


Where lands were deviſed ta A. for life, and: Rep. 66. 
after to the next heir-male of A. and the heirs. Archer's caſe. 


wo OOO A Gs EAT A eee. "COUP UIEFTOEERIPT YT oe 8 
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or eo inſtanti that the particular eſtate deter- 
mines: in this caſe the particular eſtate was de- 


termined by the feoffment of A., and, fince,ths, 


2 Lev. 39. 
Purefoy v. 
Ragers. 


remainder. could not then veſt, for nemo eſt beres. 
vigentis, it could never. afterwards arile. So 
where feme covert was tenant for life, with re. 
mainder to her firſt and other ſons in tail- male 
ſucceſſively, and before the birth of any fon, the 
reverſion in fee was conveyed to the huſband 
and wife by fine; a ſon was afterwards born, 
the feme died; and the court held, that although, 
if the feme had ſurvived her huſband, ſne might 
have waived and avoided the eſtate taken by the 


fine; yet the contingent remainder to the ſon was 


2 Salk. 427. 
79. 618 
hompſon v. 

Leach, 

2 Vent. 198. 


Jeuk. Cent. 
248. pl. 38. 


utterly deſtroyed, he not being in eſſe when the 
particular eſtate determined; and that the poſſi- 
bility which the wife had of rejecting the inhe- 
ritance given by the fine, and thereby reviving 
the particular eſtate for life, would not preſerve 
it. So where there was tenant for life, with re- 
mainder to his firſt and other ions, remainder to 
B. in tail; tenant for life, before the birth of any 
ſon, ſurrendered to B., a fon was afterwards 
born, and the court held, that the ſurrender, if 
good, would have barred the contingent remain- 
der; but the ſurrender was adjudged void, be- 
caule it afterwards appeared, that the ſurren- 


deror was non compas at the time of the ſur- 


render. Jenkins I obſcrve ſtates a caſe, and ſays 
if A. make a leaſe for life to B. remainder to 
the right heirs of J. D., if B., in the lifetime of 
J. D. ſurrenders to ., yet the leaſe ſupports rhe 
contingent remainder. He refers to tlie plead- 
ings in Archers caſe, 1 Rep. 63. and to 1 KR. 
113. for this point: but there is nothing to be 
found in either of theſe places reſpecting it: it 


is laid indeed, 1 Kep, 130-1, that if a leaſe be 


made 


L 103, J 
ks for lite, remainder, to the right heirs. of 
J. S. if leflee for life, maketh a feoffinent or 


dieth during the life of J. S., the remainder to 


the right heirs of J. S. is deftroyed': but this 


ſo far from fu porting, makes directly againſt 
the point, ſo far as it goes. And indeed from 


the caſe which Jenkins puts inmediately after- 


ward, there is reaſon to think that ſomething has 


been omitted i in his ſtate of the cale I have cited ; | 


but be that as it may, the reſolution in the fore- 
going cate of 7 bomſon v. Leach, clearly proves 


the caſe cited from 7ontins, not to be law. 


It is held that the ſurrender of a copyhold 2 Roll. Abr. 


will nor deſtroy a contingent remainder; as 794. Pl. 6. 


where J. ſeiſed of a copyhold i in fee, furrendered 
it to BY aſe of his wilt, and afterwards deviſed 


bod; begotten. B. was admitted, and ſurrendered 
it to the Lord-of the manor, to the ule of the 
Lord'to 49 his wil! with it. B. died; the queſtion 
was, Whether admitting the limitation to the 
heirs, Sc. to operate 25 a remainder, ſuch re- 
mainder was deſtroyed by the ſurrender of B.? 
it was achudged that the remainder was not de- 
ſtroyed, b. cauſe the legal frechold was in the 
Lord during the life of B. ; fo that even a veſted 
remainder - man could not have entered during 
B.s life; but it was afterwards adju leed 


nd vid "wg 
it to B. for life, the remalhder to bis heirs of bis — 3 


P. 99» 


Style 249%, 
273. Pauley 
that the Imitation gave a fe- ſimple con- v. Lowaail. 


ditional to B. (for being copyhold ir could not Hence we fee 


be an inrail, becauſecopyho ds are not within the toe words 


tatutè de donis,) and therefore the former judg⸗ 


mainder limited after the liel eſtate, as in the 


H 4 mainder. 


* keirs of the 
© bo iy are words 
ment was reverſed on this new point. It appears of limitation, 
therefore that in copyholds, the ſurrender of even in copy- 


tenant for life will not deſtroy a contingent re- bolds, when 
the anceitor 
0 takes the cuſ- 
cale of eſtates at common Jaw; becauſe the legal ,,uary fies, 


freehold being in the Lord will ſupport the re-hold. 
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1 Vern. 243. mainder. So, where A. was a copyholder 


| nas thr for life, with remainder to his firſt, Seba. Sc. 


But 5 the ſons 1D tail, remainder to B. in fee. A. before. 
eitate for life a ſon born got a conyeyance from the Lord of 
expires before the manor, of the reverſion in fee of the copy · 


— hold, as thinking that would merge his eſtate 

— = and deſtroy the contingent remainder ; but it 

mainder is was admitted, that the contingent: remainder was 

— Vide n becauſe the legal frechold was in 
* P-99+ the Lord 

So likewiſe it pears, that ceſtuigue iruft 

for life cannot hy + or other convey- 

| ance commit a forfeiture, or deſtroy a con. 

E's tingent remainder, For though when the truſt 

enhay v. 

1 of an eſtate is limited to a man and the heirs of 

* his body, with remainder over, if ſuch tenant in 

tail of a truſt ſuffer a recovery the remainders 

will be barred ; et where tenant for life of a 

And vide truſt conveys in fee by feoffment or any other 

1 Auk. 729. Conyeyance, it is no forfeiture of his — 

gnaieither will it deſtroy a contingent re 
der depending on 1t ; becauſe w — 


veyance he makes, 4 be has not. hee 


mo in him, it paſſes only what he can law- 

fully grant (7. e. up truſt-eſtate for life,) and a 
right of entry reſides in the truſtees in whom the 
legal eſtate is veſted. But the reaſon why a 
recovery ſuffered by tenant in tail of a truſt, 
will bar the remainders, 1 is becauſe he is maſter 


of the eſtate, and may call in the legal eſtate 


when he pleaſeth, and have it conveyed 'to the 
traſt. But the court of Chancery will never 


execute the eſtate in law to tenant for life of 3 
truſt, to enable him ro deſtroy the contingent 


remainders. 


The 
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The ſame. rule as to the deſtruction of con; 
tingent remainders holds whether the remainder 


limited at com law or. b f uſe 1 Rep. 1 
be limi mon law y way o EE 20, | 


As where 4. having iſſue B. and C. his ſons, 
made a feoffment to the ule of feoffees and their 
heirs during the life of B. remainder to the uſe 
of the firſt and other ſons of B. ſucceſſively in 
tail, remainder to the uſe of C. in tail-male, re- 
ainder to others in tail, remainder to his own 
right | heirs ; A. died, the feoffees enfeoffed B. 
in fee withour conlideration, and with notice of 
the ſaid uſes ; afterwards B. had a ſon, and the 
ueſtion was, Whether the contingent remain- 
r to him was barred by the feoffinent | and it 
was adjudged, upon ſolemn argument in the 
Exchequer hamber, that there being no ſon of 
B. to take when the particular eſtate determined 
by the feoffment, (Which was a forfeiture), the 
ſon could neyer after take; for that a remainder 


in ue ought to veſt during the particular eſtate, Jac. 168. 
or at eo inſtanti it determines, as well as a ge1!'; cafe 
remainder at common law. So if one make a cited. 


feaffment in fee, or covenant to ſtand ſeiſed to 
the uſe of himſelf for life, and afterwards to the 
uſe of his firſt ſon in rail-male, and before the 
| birth of any ſon, make a feoffment in fee, ſuch 

feoffment will deſtroy the contingent remainder 
to the ſon. 

The reaſon why the feoffment in Chudleigh's | 
caſe, though without conſideration and with 
notice, deſtroyed the contingent remainder, Was, 
becauſe at common law, privity of eſtate as well 
as want of notice was requiſite to the ſtanding 
ſeiſed to a uſe : that is, i; vas e 
perſon ſtanding ſeiſed to a uſe, ſhould have 
come in, of or at leaft under the ſame eſtate out 
of which the uſe was limited to ariſe, Now in 
Cbudleigh's caſe the feoffees were ſeiſed only of 

an 


/ 


court of Chancery will conſider it as à breach of 


. 166 J 
an eſtate. for the life of the firſt ſon, whereas 


their feoffee, by force of the feoffment came in 
of a greater eſtate ; viz, the fee-fimple ; which 


was neither the ſame eſtate nor yet an eſtate 


carved out of it; conſequently there wanted that 
privity which at common law was requilite to 
tubject him to the orginal uſes : and of courſe 
there could exiſt no ſeiſin to the contingent uſe 
when it ſhould ariſe, which, as I have obſerved 
in a former page, was abſolutely requiſite to 
its execution; therefore ſuch contingent uſe 
muſt neceſſarily fail. It is true that before the 
ſtatute of uſes, if the feoffees . had made 2 
feoffment without notice, their feoffee would 
have ſtood ſeiſed to the old uſes; but that was, 
becauſc the feoffees themſelves before that ſta- 
tute, ſtood ſeiſed of the legal fee-fimple, and of 
courſe their feoffee came in, either of the fame 
eſtate, or of an eſtate carved out of that. But 
ſince -the ſtatute it is otherwiſe, for now the 
feoffees are ſeiſed of no greater eſtate than what 
is actually limited in 1% to them, the ſeiſin be. 
ing, executed to the reſt of the uſes by the ſta- 
tute : from whence it follows, that when ſuch 
feoffees convey the fee, their feoffce, &c. comes 
in neither of nor under the eſtate which they 
were ſeiſed of. 
This is the ſtate of matters conſidered in a 
ſtrict legal view; but we are to obſerve, that 
the interpoſition of a court of equity will 
make a material difference in ſuch caſes ; fer 
it ſeems that if as this day feoffees to ſupport 
contingent remainders, whether under a ſettle- 
ment made for valuable conſideration or volun- 
tary,or by will, convey or join in a conveyance t9 
deſtroy the contingent uſes or remainders; the 


truſt 


\ 
1 


F 
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truſt. And if the purchaſer under ſuch con- 


veyance comes in for valuable conſideration, 
and without notice; then will the remedy be 


zgainſt the truſtees, who ſhall. be decreed to 
urchaſe lands with their own money, equal in 


value to the lands fold by them, and to hold 


them upon the ſame truſts and limitations, as 


they held the other. But if the conveyance be 
with notice of the utes, whether with or without 


confideration, in that caſe the purchaſer ſhall 
hold the lands ſubject to the former truſts; thus 
we obſerve rhe court of Chancery for the pro- 


tection of truſts, conſiders a purchaſet from 


truſtees without notice, as coming in privity of 
the ſame eſtate which the truſtees themſelves 
held; and then purſuant to the doctrine of uſes 


when in their fiduciary ſtate, ſuch purchaſer 


holds the lands ſubject to the lame truſts, as the 
truſtees themſelves did. 


Thus where A. deviſed lands to iruftees and panel v. 


their heirs, to the uſe of his ſiſter D. for her Manſel, 2 P. 
life, remainder to the ſame truſtees and their $10. Cal. 


heirs during the life of D. in trult to preſerve , 
contingent remainders, remainder to the uſe of 


the firſt and other ſons of D. ſucceſſively” in. 


tail-male, remainder to E. in fee: after teſta- 


tor's death B. married D., afterward B and D. 
his wife, together with E. the remainder- man 
in fee, joined in a feoffment to (new) truſtees, to 


the uſe of B. and his heirs : and a fine - was 


afterward - levied to the ſame uſes; ſhortly af - 


ter, and before the birth of a ſon to D, the truſ- 


brag Talb. 


tees under the will, by leateand releaſe conveycd ; 


the lands to B. in tee : and upon a bill brought 


by the ſon of D. to have the beneſit of the 
will of- his uncle A. it was refolved; 1/½, That 


the ern and fine by B. and D. * wife did 


not 
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not deſtroy the contingent remainder, becauſe 

the freehold in the truſtees under the will ſup. 

ported it. 2d/y, That the leaſe and releaſe by 

the truſtees before the birth of any ſon to D. did 

as. i law deſtroy the contingent remainder. But 
PW. 12g 2s this conveyance was with notice (being to 
Pye v. Gorge. the tenant for hfe himſelf) it was held that 
the lands ſhould continue liable to the ſame 

truſts as they were when the truſtees joined in 

the conveyance, and all parties were decreed 

to join in making ſuch an eſtate to the plain- 

tiff as he would have been intitled to under 

the will of 4. if the contingent remainder 

had not been deſtroyed ; that was, an eſtate- tail. 

But the court held clearly in the ſame caſe, 
that where there is a mere tenant tor life, who 

is ao truſtee, with contingent remainders to his 

firſt and other ſons, cc. depending on his eſtate; 

there if he deſtroy the contingent remainders at 

law; though jt be a plain wrong, notwithſtand- 

ing his legal power of doing ſo; yet, as he is no 

truſtee, it is no breach of truſt, and therefore 

equity will not interfere ; for in ſuch caſe equizas 

ſequitur legem. is $c 

| There are indeed caſes, wherein the con- 

1 p. W. 350, currence of the truſtees in a canveyance to de- 
Sir Thomas ſtroy contingent remainders, has been connived 
Tippen 's caſe. at by the court of Chancery; as where upon a 
18.2. Abu. ſubſequent remainder to the right heirs, a colla- 
38. Pl. 2- teral heir only has been affected by it, there ha. 
Pigzou., ving been no iſſue of the marriage; for next after 
the parties to the marriage; the court conſidered. 

the iſſue to be the only objects of the ſettlement 

and truſts, and paid little regard to the remain- 

der over to the right heirs, as objects of no con- 

' 1 p. w. 387, ſiderat· on in the ſettlement. As alſo where the 


Elſe v. O. application to the court for relief has been 
burn. made 
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made, by one who was not at the time, nor pro- 
bably ever might be intitled to the remainder, 
under the words of the limitation. There are v w. 28 
likewiſe other caſes where the court has actually gaſſet v. Clap- 
decreed truſtees to join in a conveyance todeſtroy bam. 
contingent remainders; as where the ſettlement 

was voluntary, and the convcyance was at the 

ſuit and for the benefit of creditors. As es 
alſo, where the firſt ſon to whom the remainder u . $36. 
in tail was limited, had attained bis age, and the, peo | 
concurrence of the truſtees was neceſſary to 

enable him to make a ſettlement on his mar- 

riage : and indeed wherever 'a remainder 

in tail is veſted, the court inclines to pay 

little regard to any ſubſequent remainder. 

But however, it is the ſafeſt way for truſtees to 

obſerve the words of Ld. Chancellor in the caſe 

of Sir Thomas Tippen or Tipping v. Pigoti, That 

« it would be a dangerous experiment for truſ- 

tees in any caſe to deſtroy remainders which 

they were appointed by the ſettlement to 


e preſerve.” 

It is generally held, that any alteration in 
the nature of the preceding eſtate before a re- 
mainder veſts, will deſtroy that remainder.” As , Leon. 237, 
if lands be given to A. in tail, and if J. S. come pl 363. 
to Weſtminſter hall ſuch a day, remainder to F. 
§. in fee, (it has been held) that if the lands de- 
ſcend to two copar eners who make partition, 
the fee ſhall not accrue to J. S. though he 
ſhould come to Weſtminſter hall at the day. 
And it has alſo been held, that if lands be bid 
given.to A. and B. for the life of C. remainder 
to the right heirs of the ſurvivor of A. and B, 
and A releaſe to B. the remainder is deſttoyed. 

But notwithſtanding theſe authorities, T con- 
ceive, that the alteration in the 9 7 
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which will deſtroy a contingent remainder, mul 
amount to an alteration in its quanit'y,, and nor 
merely in its quality. This opinion, I think, 

1 Roll. Rep. is warranted by two adjudged caſes. . The firſt 
238, 317, is that of Lane and Pannel before cited, whete 
138. it appears, that the ſeverance of the jointure 
N. B. This between two joint-tenants for life did not deſtroy 
was the caſe the contingent remainder, limited after their 
of a ſurrerder joint eſtate; for there it is adjudged, that be- 
of a copy hold, cauſe the remainder could not veſt at the death 
— of one of them (after the ſeverance of the yaig- 
was taken on ture), ſuch remainder was gone as to one moiety 
that ground. Of the lands: now this judgment was nugatory 
and miſtaken, if the ſeverance itſelf deſtroyed 

the remainder as to the whole. In the other 

caic it was adjudged, that the releaſe of one 

Ravm. 413+ joint-tenant to the other did not deiiroy the 
Harriſon v. contingent remainder depending on their joint 
7 6. b. eſtate. It is true, that if a leaſe be made to 
Rep. 75. b. two with a condition to have fee, if they make 
a partition of the term, the condition is de- 

ſtroyed ; but that turns upon a reaſon which 

does not at all affect a contingent . remainder, 

viz. the requiſite agreement in quality, between 

the firſt eſtate and the enlargement to accrue 

thereupon : the enlargement mult accrue in the 

ſame quality in which the eſtate was firlt 

granted; for that was the quality of the eſtate 
conditioned to be enlarged, and it mult, not 

differ in quality at the time of enlargement 

from the eſtate enlarged ; otherwiſe, inſtead ot 

being an enlargement or extenſion of the eltate 

then in being, it would only be the acceſſion of 

another Eftare of different quality, which would 

not · be agrecable to the icrmis of the condition. 

But no ſuch neceſſary connection exaſts, or can 

be ſuppoſed to exiſt, between a remainder gn 


6 - - "il 


Rogers before cited, where feme covert 
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the quality of the. preceding eſtate. Whilſt the 
articular eſtate continues the ſame in quantity, 


it continues to be the ſame eſtate as far as re- 


ſpects its relation to a remainder. If a releaſe 
or ſeverance between joint. tenants determine the 


old eſtate, then a veſted remainder-man would 
be intitled to enter immediately upon ſuch re- 
leaſe or {cverance; but if, notwithſtanding ſuch 
releaſe or ſeverance, it continues to be the ſame 
particular eſtate as to a veſted remainder, why 
does it not as to à contingent one? No legal 
modification or alteration in the circumſtances 
only, of a particular eſtate, can be ſaid to deter- 
mine that eſtate : but the determination of the 
particular eſtate is the only point of connection 
berween ſuch eſtate and No remainder z there- 
fore, until that point is. paſſed, there ſtill remains 
the ſame place for a contingent remainder to 
take effect. | Ver | 


It is aid by Lord Chief Juſtice Hale, in the: Saure. 
caſe of Purefey and Regers, that in all caſes where 386. 


the wan eſtate is merged. in the reverſion, 


there the contingent remainder is gone, though 


there be no deveſting of any eſtate. As if there ibid. 


be tenant for life, remainder in tail in | contin- 
# 6 4 . * 4 - j 
gency, remainder in tail in eſſe, it the tenant for 


pies and he in remainder in tail in eſſe, levy a 


e, this is no diſcontinuance nor deveſting of 


any eftate, becauſe each gives ſuck eſtate as he 


has, and yet the mean contingent remainder is 


deſtroyed. 


Exceptions, however, to the univerſality of 
this rule are admitted. Wherever the particular 
eſtate and reverſion meet by the act of the par- 
ties only, I believe the contingent remainder 1s 
always deſtroyed, as in the cale of Purefoy and 


nant 


- 
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Was te- 2 Lev. 39. 


E 
nant for life, with remainder to her firſt and 
other ſons in rail-male ſucceſſively, and before 
the birth of any ſoh, the reverſion in fee was 
conveyed to the huſband and Wife by fine; a fon 
was atterwards born, the feche died, and the 
court*adjudged, that the contingent remainder 
to the ſon was deſtroyed by the merger of the 
wite's eſtate in the reverſion. But our books 
apparently differ with reſpect to the deſtruction 
of the contingent remaindet in cates where the 


_ inheritance becomes united rd the particular 


1 Lev. 11; 


eſtate by deſcent. Thus in the caſe of Plunkett 
and Holmes, it was reſolved, that the deſcent of 


the fee on tenant for life did not deftroy the 


contingent remainder. The cafe was this ; one 
deviſed lands to T. his eldeſt fon, for life, and 
if T. ſhould die without iſſue living at bis death, 
then to L. another of the teſtator's ſons in fee; 


but if T. ſhould have iſſue living at his death, 


9 Mod. 147. 


then to the right heirs of T. for ever; the teſta- 
tor died, and it was reſolved, that T. was te- 
nant for life, (becauſe the limitation over, was 
not upon a dying without iſſue generally, but 
was confined to a dying without iſſue ben 

ving, ) with the remainder in fee in contingency ; 
and that the deſtent of the fee upon him, as 
heir at the death of his father, did not deſtroy 
the contingent remainder. So in the caſe of 
Boothby and Vernon, it was taken for granted, 
that the contingency was not deſtroyed by the 
deſcent of the fee; A. deviſed lands to his ſiſter, 
who was his heir at law, and her aſſigns for her 


life, and if ſhe ſhould marry, and have iſſue-male 


of her body living at the time of her death, then 
to ſuch iſſue-male, arid his heirs-male for ever; 
but if ſhe ſhould leave no iſſue-male at her 


death, then to C. Aud his heirs for evet. The 


(rand FL . queſtion 
MVSEVM . 
BRITANN ICVM 


—m 


{003 4] i 

queſtion reſpected the title of the teſtatorꝰs ſiſter's 
huſband, to be tenant by the courteſy of the 
lands fo deviſed to her; and the court held; that 
the inheritance was never executed in poſſeſſion 
in the ſiſter during her life, (notwithſtanding the 
inheritance deſcended on her), and: therefore her 
huſband could not be tenaat by the courteſy; 
it follows, that the deſcent of the fee did not 
merge her eſtate for life, or deftroy the contin- 
geacy.. The ſame poimt appears in Archers caſe, 
where, notwithſtanding the reverſion in fee muſt i Rep. 66. 
have deſcended on Robert upon the death of 
his father, yet he was adjudged to be but tenant 
for life, with contingent remainder to his next 
heir-male. i 5 46. et 

On the other hand, in the caſe of - ood and 
Ingerſole, it is ſaid to have been reſolved, that Cro. Jae. 
the deſcent of the fee on tenant for life deſtroyed 2 
the contingent remainder; three diſtinct parcels 
of land were ſeverally deviſed hy the teſtator co 
his three ſons, and that if either of them ſhould 
die, the other ſurviving ſhnid be bis beir; the 
eldeſt fon died; and the reporter {:ys, it was 
adudged, that the fee deſcending on the eldeſt 
fon at the father's death, had merged the frec- 
hold deviſed to him, and deſtroyed the contin- 
gent remainder. But there appears to have heen 
a notable miſtake in this report, as well as to 
the (tate of the caſe, as to the judgment; for 1 Bulftr. 61. 
the words on the roll are, ond if am of my ſans die, he lame 
the one to be the other's beir; which words were 5 3 . 
achudged void for uncertainty, and conſequently poſſex 481. 
the aboye point did not come into queſtion. in be caſe of 

| FDTDeorteſcue v. Abbot. 
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But in the caſe of Kent and Harpool, which T. Jones, 76. 
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father being tenant for life, remainder to his 


Rep. Temp. 
Hardw. 13. 


ſon B. for life, remainder to the firſt ſon of h. 
remainder to the heirs of the body of A.; A. died 
before any ſon was born to B.; the court 
held the contingent remainder to the firſt ſon of 
B. was deſtroyed by the deſcent of the eſtate. 
tail on B. Of the ſame opinion was Lord Hard. 


<vicke, in the caſe of Houker and Hooker, where 


lands were conveyed to the uſe of 4. and his 
wife for life, remainder to the ule of B. the fon 
of A. for his life, remainder to the firſt and 


other ſons of g. in tail, remainderto his daughters 
in tail, remainder ta A. in fee; A. and his wife 


died in the lifetime of B. who afterwards died 
without iſſue, leaving a wife; the queſtion was, 
Whether the wife of B. was intitled to dower in 


the lands? and it was decreed ſhe was; and 


Lord Chancellor, with one of the Judges, was of 
opinion, that the eſtate for life in B. was merged 
by the deſcent of the inheritance upon him, and 
the contingent remainder deſtroyed. 

The ſeeining differences, which are obſervable 


in the opinions of the courts in the above caſes, 


may (as I apprehend) be very eaſily reconciled; 


by taking a diſtinction between thoſe caſes 
- wherein a particular eſtate with a contingent re- 
mainder over, is deviſed, and the inheritance upon 


the deviſor's death, deſcends immediately from 
him, upon the particular eſtate; and thoſe caſes 
where either the deſcent of the inheritance on 
the particular eſtate, is not immediately from the 


deviſor himſelf, ar where the limitations are not 
created by deviſe, or'the deſcent of the inheri- 


tance, is otherwiſe clear of the above circum- 
ſtances. Plunkett and Holmes, Boctbby and Ver- 


non, and Archer's caſe, are caſes of the firſt for. 
I do not recolle& an inſtance of the ſecond 


kind 
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kind in our books: but if in the caſe of Bootb- 
by and Vernon, we ſuppoſe the deviſor to have 
left a ſon at his death, and that afterwards that 
ſon had died without iſſue, in the lifetime of the 
ſiſter, ro whom the parti-ular eſtate was deviſed ; 
in that caſe, the inheritance would firſt have dez 
ſcended from the deviſor to his ſon, and from 
him to the ſiiter, and conſequently the deſcent 
of it on the particular eſta e of the ſiſter, would 
not have been immediate from the devifor; and 
in ſuch caſe, I apprehend the deſcent would have 
merged her particular eſtate, and the inheritance 
would thereby have been executed in her in poſſeſ- 
ſion, and conſequently that the contingent re- 
mainder would have been deſtroyed, for the rea- 
ſons hereafter given. The third fort is inſtan- 
ced in the caſes of Kent and Harpool, and Hooker 

and Hooker. | 
The reaſors upon which I ground the above 
diſtinction are theſe : Wherever a teſtator li- 
mits a contingent remainder, it is agreed, that 
the inheritance deſcends to the heir only till the 
contingency happens; if ſo, nothing can be more 
abſurd than to make ſuch deſcent deſtroy the 
contingency. The will does not operate till the 
teſtator's death; the deſcent takes effect at the 
ſame time; ſo that, under ſuch a conſtruction, 
the particular eſtate given to the heir by the will 
ariſes and is deſtroyed in one and the ſame in- 
ſtant; and how is it deſtroyed? by the deſcent 
which that very ſame will permitted. This 
would be making a will and no will at the ſame 
time, and would amount in effect to this; that a 
limitation of a particular eſtate in a, will to a 
teſtator's heir at law, with a contingent remain- 
der over, muſt be void in its creation, as being 
incapable of ever taking effect. For it 18 evi- 
. I 2 '07 ©: Gen, 
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dent, that under ſuch a conſtruction, the particu. 
lar eſtate never can take effect at all, its exiſtence 
and deſtruction commencing together; and that 
being deſtroyed, the contingent remainder over is 
alſo gone before it has even a moment's chance 
for exiſtence. Now this would be making the 
will % File void. That eſtates created 
deviſe, ſhould be liable to the operation of fu. 
ture accidents, as much as if they had been cre- 
ated by any other inſtrument or conveyance 
whatſoever, appears but reaſonable ; for the nas 
ture of the ſame kind of eſtate when once cre- 
ated, is the ſame, whatever might have been 
the mode of its creation. But that is no reaſon 
at all, for rendering the limitations void in their 
very creation, and denying them even the poſſi- 
bility of ever taking effect. The general con. 
ſtruction of wills Sebics this, by giving effect 
to the teſtator's intention, ſo far as it can be 
done conſiſtently with the eſtabliſned rules of law, 
And when in the caſe cf a contingent remainder 
by deviſe, the law ſuppoſeth the fee to deſcend to 
the heir, until, or in default of, the contingency: 
it ſurely can be no violation of that law, to con- 
ſider ſuch deſcent as conditional and impertect, 
where the giving it the force and effect of an 
abſolute and perfect deſcent, would render the 
will originally and totally abortive. 

But where the merger of the particular eſtate by 
the deſcent of the inheritance, will not occaſion 
the limitations to be void as it were in their very 
creation, and neceſſarily deprive them ab initio of 
all poſſibility of ever taking effect at all; there 
is not the fame reaſon to conſider the deſcent 
as imperfect, or to deny it the uſual force and 
effect of a deſcent, in general. It is evident that 
where the deſcent of the inheritance on the 

particular 
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particular eſtate, is not immediate from the 
perſon whoſe will. created the particular eſtate 
and remainder, or where the limitations are 


not by deviſe, or the deſcent is otherwiſe clear 


of the firſt-mentioned circumſtances, there can 
be no ſuch inconſiſtency in ſuppoſing the con- 
tingency to be deſtroyed by the deſcent ; for in 
all ſuch caſes the particular eſtate is created, 
and takes effect with a capacity of being after- 
wards deſtroyed by thoſe accidents, to which the 
nature of ſuch an eſtate is generally ſubject, 
ſuch as forfeiture, merger, &c. its deſtruction 
is not neceſſarily involved in the mode of its 
creation, as it muſt be in the former caſe under 
the fame conſtruction. There can be no ne- 
ceſſity therefore to exempt the particular eſtate 


in theſe caſes, from the operation of merger by 


the deſcent, in order to give ſuch particular 
eſtate an exiſtence, as there is in the former caſe. 
In that caſe we obſerved the limitations could 


never poſſibly take effect, if the deſcent of the 


inheritance were allowed to merge the particu- 
lar eſtate; in the latter cafes they may take 
effect though the deſcent of the fee be allowed 
its full force and operation; and when the par- 
ticular eſtate has once taken effect, there is no 
more reaſon why it ſhould be exempt from 
thoſe accidental modes of deſtruction, to which 


the law ſubjects eſtates of the ſame nature -in 
general; than there is in any other caſe, where 


the particular eſtace is merged and a contingent 
remainder deſtroyed, by the acceſſion of the in- 
heritance : therefore in the latter caſes the des 
(cent may well be allowed its full and uſual ope- 
ration. 8 f 
Here we muſt remark a diſtinction between 


the caſes where a particular eſtate is limited, 
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with a contingent remainder over, and after- 
wards the inheritance is ſubjoined,;to the parti- 
cular eſtate by the ſame conveyance ; and thoſe 
caies wherein the acceſſion of the inheritance is 
by aconveyance, accidentor circumſtance, diſtinct 
from that conveyance which created the particular 
eſtate. In the latter caſes we have ſeen the con- 
tingent remainder 15 generally deſtroyed ; in the 
former it is otherwiſe. For where by the ſame 
conveyance a particular eſtate is firſt limited to 
11 Rep. 80. ® perſon with a contingent remainder oyer to 
LewisBowle « another, with ſuch a reverſion or remainder to 
caſe. Hutton the firſt perſon, as would in its own nature 
119 drown the particular eſtate firſt given him; this 
laſt limitation ſhall be conſidered as executed 
only ſu modo, that is, upon ſuch condition, as 
to open and ſeperate itſelf from the firſt eſtate, 
when the condition happens; and by no means 
| to deſtroy or preclude the contingent eſtate. 
N B. The re- I obſerved in a preceding page, that not- 
verſal of a fine withſtanding the particular eſtate might in ſome 
by ad of parli= caſes be revived, yet that the contingent remain- 
ament, wille if ibn ed for : of U iſt 
gore a contin. der if once it has failed for want of the exiſtence 


gent remain- of the preceding eſtate when the contingency 
der deſtroyed happened, ſhall never after ariſe. As if there be 
by that hne, "tenant for life with contingent remainder over; 
ooh ® ee tenant for life makes a feoffment in fee upon 
ror will cot. Condition, if the contingency happens before 
vie. Keb. 88. the condition is broken, the remainder is de- 
Cole v. Le. ſtroyed, notwithſtanding the tenant for life after- 
U & ward enters for condition broken. But if the 
34. tenant for life enters for the condition broken 
| before the contingency happens, the contin- 
gent remainder may veſt. But in that caſe if 

2 Salk. 577. the reverſioner enter for the forfeiture, before 
1 1.4. R2y®-'the contingency happens, then is the contingent 
2 remainder deſtroyed: Per Halt Chief * 
. 


. 
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As to the remainder's veſting, if the tenant for 
life enters before the contingency happens; there 
is a contrary opinion delivered in Bacon's A- 
bridgment : where it is ſaid the contingent 
remainder ſhall never ariſe, though the con- 
dition be broken, and a re-entry made before 
the contingency happens; becauſe the feoffment, 
though upon condition, was a forteiture and 
determination of the particular eſtate, and the 
recovery does not purge the forfeiture. Whe- 
ther this was the opinion of Ch. Baron Gilber: 
(from whoſe manuſcripts the greater part of that 
Abridgment is ſuppoſed to have been compiled) 
does not appear. The authority there cited 
certainly does not warrant fo much. But how- 
ever the ground of the opinion is evidently this; 
that notwithſtanding the re-entry of tenant for 


Rac, Abridg. 
v. 4. p. 3161 


Vide 1. Inſt, 
252. U. 


life, the forfeiture ſtill remains; now if the 


eſtate ſtill continues forfeited, how can it be 
ſuppoſed to exiſt any more after the re- entry, 
than immediately after the feoffment from which 
the forfeiture commences? and where is there a 
particular eſtate in the one caſe to ſupport the 
contingent remajnder, any more than in the 


other? But notwithitanding this reaſoning, it 


ſeems upon the whole, that Ld. Ch. J. Holi's 
opinion is agrecable to law: for both Ld. 
Coke and Roll tell us; that if leſſee for life 


make a feoffment upon condition, and after- © 


wards enter for breach of the condition, it will 
reduce the reverſion to the leſſor, and the eſtate 
for life will be reſtored; though ſtill ſubject to 
the entry of leſſor for the forfeiture. And 
though moſt of the authorities cited by Ld. Coke 


1 Inſt. 202. 
b. 1 Roll. 
br 474. 
P. d. pl. 4-5» 


from the year books, as well as the reference of 


Koll to the ſame books, do not apply to the 
point; yet that muſt be F to ſome Wr 
p i HEE "Ye 


15. 4 H. 6. 
ave 15. b 


2 Saund 380. 


Puretoy v. 
Rogers. 


Carth. 262. 


Raym, 28. 


Flonkett and 
Holmes, 


[ ho } 


30 Ars. pl. the print; for I find two caſes in the year books 


(one indeed cited by Ld. Coke) where that point 
is laid down &rguendo on one fide, and admitted 
by the other fide : from whence it ſeems, that 
after re-entry for condit.on broken, the leſſee for 
life is tenant tor life again, ſo long as the leſſor 
does not enter upon him. for the forfeiture , 
and conſequently if the contingency happen 
during that interval, the contingent remainder 


may well yelt. 


I ſhall conclude this tract of contingent re- 
mainders, with taking notice of two or three cir- 
cumſtances relating to them, which could not fa 
properly be brought in, under either of the fore- 
going heads. Firſt, it is to be obſerved, that 
where a remainder 1s limited in contingency, the 
fee in the mean time remains in the grantor and 
his heirs, till the contingency happens. A; 
where a feoffment is made to the uſe of. A. in 
tail, remainder to the uſe of the right heirs of 
A., the fee {imple is not in abeyance, nor in 
the feoffees, but reſults to the feoffor till the 
contingency happens; Per Holt Ch. J. 80 


where a remainder is deviſed in contingency, 


the fee in the mean time deſcends to the heir 
till the contingency happens; as where A. de- 
viſed lands to B. his eldeſt fon, for life, and if 
B. ſhould die without iſſue living at his death, 
that then the ſame ſhould remain to C. in fee; 
but if B. ſhould have iſſue living at his death, 


then the fee ſhould remain to the right heirs 


of B.; it wes reſolved that B. took an eſtate for 


lite with remainder in fee in contingency, and it 


was agreed that the fee deſcended to B. as heir, 
till the contingency happened. So where A. de- 


p. W. 517. viſed to C. fer lite, and in caſe C. ſhould have 


Carter v. Bar- 


nardiſlon. 


* 


iGve-male, then 10 ſuch ifſde-male and hi 


hers 


[ a3 Þ EN 
heirs for ever, and after the death of C. in caſe 
he ſhould leave no iſſue- male, then to D. and 
E.: Lord Chancellor Parker was clearly of opi- 
nion, that the fee deſcended to the heir at law 
of A. till the contingency of B.*s dying with or 
without iſſue-male was determined. 


We. ES. DA. MS. Res Eos ot. camnadh. te. Er 


wards accrue by the contingency. As where A. wards. 
made a feoffment to the uſe of himſelf for life, *ollex. 54. 
and after the death of himſelf and M. his wife, — v. 
to the uſe of B. (his eldeſt fon) for life, and after 
the death of 4. M. and B, to the uſe of B. and + 
the heirs-male of his body, and for default of 
ſuch iſſue, to the uſe of the heirs of B.; B. had 
iſſue a daughter, and then by fine and indenture 
granted to D. for 500 years, to commence after 
the death of A.; B. died, M. died, A. ſurvived; 
it was adjudged the eſtate limited to B. was a 
contingent remainder; for the particular eſtate 
was only for the lite of A. whereas B. 's eſtate 
was not to commence till after the death of A. 
and M., and though B. levied the fine for five 
hundred years, and died before the contingency 
happened; yet his heir afterwards, when the con- 
tingency happened, was bound by the fine, and 
the leaſe for five hundred years to D. took place; 
for it was agreed that the contingent remainder 
deſcended to his heir, that the fine operated at 
the beginning by concluſion, and paſſed no in- 
tereſt, yet the eſtoppel ſhould bind the heir; 
chat upon the contingency the eſtate by eſtoppel 
became an eſtate in intereſt, of the ſame effect as 
if the contingency had happened before the fine 
was levied; that if the fine had been in fee it 
would have barred the heir, and operated 5 — 
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Pollex. 54. 
Weale and 
Lower, 
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benefit of the poſſeſſion, as the fine of a diſſeiſee 
to a ſtranger; but being only for years, the tee 
was veſted, and the term good, being drawn out 
of the fee. 8 
Lafily, I ſhall obſerve that a contingent re- 
mainder of inheritance, is tranſmiſſible to the 
heirs of the perſon to whom it is limited, if 
ſuch perſon chance to die por the contin» 
ge ns; this appears in the precedi 
— 2 2 tv ald with reſpect to Fa 
ture uſes, as where A. ſeiſed of the manor of 8. 


1 Rep. doe covenanted with another, that when J. S. ſhould 
bx 22 enfeoff him with the manor of D. that he would 
Vide Vio. v. ſtand ſeiſed of the manor of S. to the cove- 


8. p. 112. 
ca. 38. Gur- 


nel v. W 0 


1 Vezey. 47. 
237. 


1 Eq. Abr. 


180. 


nantee and his heirs. The covenantee died, 7. 
S. enfeofied the covenantor, and the heir of the 
covenantee was adjudged to be in, in courſe 
and nature of a deſcent. 


— — —_ a W — ettns.4 — 


An exrecutozy Deviſe defined, 
and its ſeveral Kinds diſtin⸗ 
guiſhed. is 


AN. executory deviſe is defined to be a deviſt 

of a future intereſt in lands, not to take 
effect at the teſtator's death, but limited to ariſe 
and veſt upon ſome future contingency, —This 
is the definition commonly given ot an executory 
deviſe. It comprehends indeed every ſpecies of 
an executory deviſe ; but at the ſame time it 1s 
not confined to executory deviſes only; it in- 


cludes every kind of contingent intereſt in lands 


given by deviſe, (for every contingent intereſt 


muſt neceſſarily be future); now every contingent 


intereſt 


1 123 ] 

intereſt in lands limited by deviſe is not an exe- 
cutory deviſe, for ſome contingent intereſts by 
deviſe are contingent remainders; therefore ſuch a 
definition muſt be conſidered as detective in poiut 
of preciſion and accuracy. E 

An executory deviſe is ſtrictly ſuch a hmita- 
tion of a future eſtate or intereſt in lands or 
chattels (though in the caſe of chattels perſonal 
it is more properly an executory beque') as 
the law admits, in the caſe of a will, though 
contrary to the rules of limitation in convey- 
ances at common law. It is only an indulgence 
allowed to a man's laſt will and teſtament, where 
otherwiſe the words of the will would be void 
for wherever a future intereſt is ſo limited by Garth. 3 10. 
deviſe, as to fall within the rules above laid down Reeve P x 
for the limitation of contingent remainders ; Long. 
ſuch an intereſt is not an executory deviſe but a 4 Mod. 258. 
contingent remainder.— As where a teſtator de- 
viſed to his wife for life, and to her ſon after the , Mod. 284. 
death of his mother if ſhe ſhould have a ſon, Puretoy. v. 
and if he ſhould die within age, then to the right Rogers. 
heirs of the deviſor; the teſtator died without * Saund. 380. 
iſſue, his wife married again, then the heir of the 
deviſor conveyed the reverſion to the huſband And vid. 2 
and wife who had afterwards a ſon born; it was Vezey. 616. 
adjudged that the eſtate limited to that ſon ſhould the cale of 


not enure by way of executory deviſe ; becauſe — 
that is never allowed where a contingency is 
limited to depend on a frechold capable to ſup- 
port it; here the mother had a preceding freehold 
in herſelf, therefore it was adjudged a contingent 
remainder in her ſon; and the heir at law, having a 
reverſion in fee in him by deſcent, it was held 
that the remainder was deſtroyed by his convey- 
ing the reverſion to the particular eſtate of the 
mother, before the ſon was born, | 


Bur 


1 Salk. 226. 


1 Lut. 798. 


2 P. W. 28. 
Gore v. Gore. 


1 alk. 229. 


% Mod. 420. 


1 Salk, 226. 


r * 
But where a future intereſt without a preceding 
eſtate, or a contingent int: reſt unſupported by 
any preceding freehold, is limited by deviſe; ſuch 
a limitation, as it cannot be good as a remainder, 
ſhall take effect as an executory deviſe, provided 
it falls within the limits which the law preſcribes, 
for the limitation of ſuch executory eſtates. - As 
if one deviſe to the heir of J. S. after the death 
of J. S. it is good as an executory deviſe. ——- So 
where A. deviſedlands to B. 1n fee, to commence 
and take effect ſix months after the teſtator's 
death, 1t was a good executory deviſe. — So where 
teſtator deviſed to truſtees for 500 years in truſt 
to pay an annuity to 7. his eldeſt fon for lite, 
remainder to the eldeſt fon of T. (who had no 
ſon at the teſtator's death), it was held good 
by way of executory deviſe. In the firſt two of 
theſe caſes, we oblerve there was no preceding 
eſtare, and in the latter caſe no preceding free- 
hold. 

Executory deviſes are dif inguiſhed into three 
kinds. The firſt fort is where the deviſor de- 
parts with his whole fee ſimple; but upon ſome 
contingency qualifies that diſpoſition, and limits 
an eſtate on that contingency As where a 
teſtator deviſed lands to his wife for life, re- 
mainder to C. his ſecond ſon in fee, provided if D. 
his third ſon ſhould within three months after the 
wite's death pay 30010. to C. his executors, &c. 
then he deviſed the lands to D. and his heirs, this 
was an executory deviſe to D. 

The ſecond ſort of executory deviſes is where 
the deviſor gives a future eſtate to ariſe either 


| upon a contingency, or at a time certain; but 
— does not depart with the fee at preſent, or limit 
Hef any immediate freehold; as a deviſe to the heir of 
eee J. S. when he ſhall have one. — So where one 


wrath, 24rd i" Ueviied lands to J. S. for five years from Mi- 
——— 
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chaelmas then next enſuing, remainder to B. in cr Ela 858. 
tee, and died before Michaelmas 1 it was adjudged day's caſe, 
las an executory deviſe to B. — So where 
one deviſed lands to his wife till his ſon ſhould Palm. 132. 
come to his age of 21 years, and then that his 
fon ſhould have the land to him and his heirs, 
and if he ſhould die without iſſue before his 
ſaid age, then to his daughter, this was a good 
ex2cutory deviſe to his daughter. 
The third fort is where a term for years, or any 
perſonal eſtate, is deviſed to one for life, with 
remainder over; ſuch a limitation was void at Dyer 54. 
common law, and the whole property veſted in pl. 18. 
the perſon to whom it was limited for life. There Roll's Abr. 
was a diſtinction indeed taken between a deviſe 510. pl. 4. 
(or rather bequeſt) of the aſe of a perſonal thing, 
and of the thing i,; thus where a deviſe was 
that 4. ſhould «/e ſuch a book for his life, and Brook Deviſe, 
aterwards, that B. ſhould 2ſ it, the deviſe over. 12. 
was agreed to be good; but if the firſt deviſe co. Car. 345. 
had been of the book itſelf to one for life, and 
after to another, then the deviſe over had been 
void. But the law is now ſettled that ſuch limi- 
tations over in a cor by way of ruſt, are good. 
As where a term of years. was deviſed to g. after g Rep. qr. 
the death of C. and that C. ſhou!d have it during Mun Man- 
his life, it was adjudged that this was a good ang cale. 
executory deviſe to B. of as much of the tern 
as ſhould remain unexpired at the death of C.— 
So where leſſce for 300 years deviſed his terin 10 Rep. 46. 
to his father for life, remainder to his ſiſter and Lamber's 
the heirs of her body, it was reſolved that this eaſe. 
executory deviſe over to his ſiſter was good.— 85 
where A. deviſed his houſchold goods to his wife 1 P W r. 
for life and after her death to his ſon, it was Hyde v. Per- 
decreed a good deviſe over to his ſon.— So a de- 
vile of 500/. to the teſtator's daughter, and if 2 Freem 205 
8 0 5 4224414 4 #343 > ſhe 
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ſhe ſhould die under 30 years of age, and un- 
married, then to be divided berween three; ſhe 
died before the time, and it was reſolved that 
the money ſhould be divided accordingly. 


<< — — l ⅛— B—: - - —— 


The ſeveral P2operties of Exe- 
cutoꝛy Devliſes. 


AVING fhewn the diſtinction between 

the limitation of a contingent remainder 

and an executory deviſe, and given ſome in. 

ſtances of the ſeveral ſorts of executory deviſes; 

I ſhall proceed to treat more particularly of the 

eſſential difference between the natures of thoſe 

two eſtates, and to conſider the bounds or re- 

ſtrictions within which the law confines the limi- 
tations of ſuch deviſes. 

A contingent remainder (we have ſeen) may 
be limited in conveyances at common law; it re- 
lates only to lands, tenements, and hereditaments 
real or mixed; it requires a freehold to precede 
and ſupport it, and muſt veſt at furtheſt at the 
Inſtant the preceding eſtate determines. 

An executory deviſe is admitted only in laſt 
wills and teſtaments; it reſpects perſonal eſtates 
as well as real; it requires no preceding eſtate 
to ſupport it, and it there be any na 
eſtate, it is not neceſſary that the executory devi 
ſhould veſt when ſuch preceding eſtate deter- 
mines. But theſe are diſtinctions in the modes 
of their creation, rather than in the natures of 

the eſtates when created. 

- The great and eſſential difference between the 
nature of a contingent remainder, and an exe- 


cutory 


* F 


E | 
cutory deviſe, (and that indeed which renders it 
material to diſtinguiſh the one from the other in 
their creation), conſiſts in this, That the firſt 
may be barred and deſtroyed or prevented from 
taking effect by ſeveral different means, as I have 
already ſhewn: Whereas an executory deviſe 
cannot be prevented or deſtroyed, by any altera- 
tion whatſoever in the eſtate, ou! of which, or after 
which it is limited. As where a man deviſed 


lands to his ſon T. and his heirs, and if T. ſhould Cro. Jae. 590. 
die without iſſue, Ii ing M. his brother, then . Pell e. 
ſhould have thoſe lands to him and his heirs; it BO. 


was adjudged that T. took a fee, and that the 
limitation to V. was a good executory deviſe to 
take effect on the con: ingency of T.'s dying in 
the lifetime of /. without iſſue, and that the re- 
covery of T. did not bar this executory intereſt 
to V. But it is ſaid in that caſe, if the perſon 
to whom the executory deviſe is limited, come 


in as vouchee in a common. recovery, Mat Ws +, — 

715 . * 4 2 * ki heir © * 
poſibility .is thereby given up and his heir 7 
bar * . —— 


This privilege of executory deviſes againſt 
being barred or deſtroyed, is the foundation of 
an invariable rule with reſpect to the contingency 
upon which an eſtate of this fort is permitred to 
take effect; Which is, that ſuch contingency 


muſt happen within a ſhort ſpace of time; ſuch 


as a life in being or ſome few years after; other- 
wiſc it would be in a teſtator's power to limit an 
eſtate unalienable for generations to come; a 
power which the law very wiſely denies to every 


man, as the exertion of it would tend to render 


property in great meaſure uſeleſs to the general, 
a of a commercial ſociety. For 


purpoſes 
every executory deviſe, ſo far as it goes, creates a 
perpetuity; that is, an eſtate unalienable till the 

| confingency 
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contingency be determined one way or another, 

Upon this principle, although a deviſe to 4. and 

1 Fq. Abr. bis hers, and if he die without an Heir, that B. 
180. Pl. 1. ſhall have it, is not good, becauſe of the remote. 
neſs of ſuch contingency, which may not happen 

for ſeveral generat.ons ; yet a devile to 4. and 

3 Chan. Caſ. his heirs, and if J. S. die, living 4. that B. ſhall 
9. have it, is good; for this is a contingency confin:d 
to the period of a life in being. So where a 

3 man deviſed land to J. and his heirs, provided 
Palm. 136. that if he ſhould die teu age, that then the 
land ſhould remain to B. and his heirs; it was a 

good executory deviſe. 1 muſt obſerve here, that 

in reſpect to eſtates of freehold by the time of veſt. 

ing, I mean the time of veſting of the freehold; for 

although land ſhould be limited for a term of 

200 years or upwards, with remainder to an un- 

born ſon of a perſon then living, this executory 

deviſe to ſuch unborn ſon would be good; be- 

cauſe the veſting of the freehold is confined to 

the period of a life then in being; for upon the 

birth of ſuch fon the freehold will veſt in him, 

or upon the death of ſuch perſon without any 

ſon, it muſt velt ſomewhere elſe, (only ſubject 

in either caſe to the preceding term.) As where 

A. having two ſons, B. and C. deviſed; his lands 

to truſtces for 500 years upon truſts, and after 

| the determination of that term to the firſt fon, 
2 F. W. 28. Fc. of B. (who had no fon born at the teſta- 
Gore v. Gore. is death) this executory deviſe to the unborn 
ſon of B. was held good; becauſe it was clear 

the freehold muſt veſt, either on the birth of 

ſuch ſon, or on B. s death without having had any 


7 


ſon. 8 8 

Prec. Chance. If one deviſe all his lands after the death of 
67 Fairfax {js executors to A. and his heirs for ever, but 
and Heron. if A. ſhould die leaving no ſon, then to B. this 


ſucceſſively in tail- male, remainder to the right CA. 


1 
is a good executory deviſe to g. becauſe the con- 
tingency is confined to the period of a life. In 
all the foregoing inſtances we may obſerve the 
contingency was confined to the compaſs of a 
life in being; and it is juſt the ſame thing if the 
executory deviſe be limited to take effect with- 
in the compals of ſeveral lives in being, for what- 
ever may be the number of ſuch lives, the whole Vid. 1 Salk. 
period can amount to no more than the life of 229. 
the ſurvivor of them. 
So likewiſe an executory deviſe to veſt within 
a ſhort time after the period of a life in being is 
good. As where lands were limited to A. for 
hfe, then to his wife for life, remainder to truſ- 
tees and their heirs during the lives of 4. and 
his wife, to preſerve contingent remainders; re- Show. Parl. 
mainder to firlt and other ſons of that marriage os 137.7 
oyd v. 
heirs of A.; with a proviſo, that if the heirs ; of 
the wife ſhould within twelve months after the 
death of the ſurvivor of the huſband and wife, 
pay 4000 f. to the heirs or aſſigns of the huſ- 
band, that then the fee ſhould remain to the 
heirs of the wife: the houſe of Lords held this 
executory limitation to the heirs of the wife to 
be good. So where a teſtator deviſed to his wife 
for life, remainder to C. his ſecond fon in fee, 10 Mod. 420. 
provided if D. his third fon ſhould, within chree Marks v. 
months after his wife's death, pay 3000. to C. his —_ 
executors, &c, then he deviſed the ſame lands 8 9 
to D. and his heirs, and it was adjudged a good 
executory deviſe to D. The courts indeed have a 
gone ſo far as to admit of executory deviſes ,, Vide infra 
hmired-to veſt within the compaſs of 21 years, te 144. 
after the period of a life in being. As where the x 
teſtator deviſed Yarids to his grandſon . and 
his heirs, and if V. ſhould die — age, then 
K i 
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3 1 
to his grandſon 7. and if T. ſhould die under 
age, then to ſuch other ſon of the body of his: 
daughter M. S. by his ſon-in-law T. S. as ſhould 
happen io attain his age of 21 years, remain- 
der over. Teſtator died leaving two grandſons 
IV. and J. who both died under age, afterwards 
another fon J. of the body of M S. by T. S. was 
born, and it was decreed a good execu:ory deviſe 
to this after-ſon 7. if he ſhould attain his age of 


24 years; for the Judges in certifying their opi- 


3 Mod. 289. 
1 Equit. Abr. 
188. c. 12. 


nion upon that caſe obſerved, that the power of 
alienation would not be thereby reſtrained longes 
than the law would otherwiſe reſtrain it, that 1s, 
during the minority of the grandſon who was to 
rake it, which could not reaſonably be ſaid to 
extend to a perpetuity. For we have alicady ſeen 
that an eſtate may be limited ſo as not to veſt till 
the end of a life in being, and then, ſhould it veſt 
in an intant, that infant cannot by law diſpoſe of 
it before his age of 21 years. 

In the preceding calc, the limitation was not 
confined to veſt in the life either of M. S. or J. 
S. for they might both dic leaving a ſon quite an 
infant; but it was confined to veſt at the infant's 
age of 21, which muſt neceſſarily happen within 
21 years after the death of its mother . S. who 
was then in being. — T he ſame point had been 
before admitted in the caſe of Taylor and Biddal, 
where a man having only one ſiſter and heir, 
who had iſſue 4. and afterwards married B. by 
whom the had iſſue C. and D., deviſed lands to 
his ſiſter until C. ſhould attain 21, and atter C. 
ſhould have attained that age, to C. and his 


heirs; and if C. ſhould die before 21, then to the 


heirs of the bady of B. and their heirs, as they 


* * "ſhould attain their reſpective ages of 21. Tei- 


W 


tator died, C. died before 21, living B., after- 
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wards B. died; D. (either as heir of C. in whom . - 
the fee was veſted“) or as heir of the bedy. of B. * Vid: 3 Rep. 
being of age after the death of B. took the 19 Boralton's 
eſtate by way of executory deviſe. Here we Ade. —.— 
ſee the heir of the body of. B. could not d 228. ia 
take till after the death of B. for nemo et heres in laſt 
viventis, and ſince that heir of the body of B. page. 
who ſhould attain 21, might not have been born 
before his father's death, and the eſtate could 
not veſt in him till his age of 21, it is evident 
the eſtate might poſſibly not have veſted undet 
that limitation, till 21 years after the period of 
a life then in being. So where a perſonal 
eſtate was limited by the teſtator to ſuch of his Ca. Temp. 
brother's children then unborn as ſhould attain Talb. 245. 
their ages of 21, it was adjudged a good exe- 3 v. 
cutory deviſe. ä —— 

So that the law ſeems to be now. ſettled, that point. 
an executory deviſe either of a real or perſonal; P W. 306. 
eſtate, which muſt, in the nature of the limita- Green . 
tion, veſt within 21 years after the period of gs by 
life in being is good, and this appears to be che 14, ITS 
2 period yet allowed for the veſting of ſuch Seines. 
eſtates. 

But wherever an executory deviſe is limited to 
take effect after a dying with:ut beirs or without 
iſue, with no other reſtrition, the limitation 
over is void, for the policy of our law will 
not ſuffer property to be tied up, and ren- % 
dered unalienable in expeCtation of ſuch re- 3 Leon, 111, 
mote continzencies. As where lands are de- 
viſed to A. and his heirs, and if A. die without 
heir then to B this limitation to B is abſolutely 
void. —So where A. deviſed to 7. B. and his 3 Atk. 615, 
heirs for ever, and if /. B. ſhould die without Tilbury v. 
any heir, then he deviſed the ellate to C; this Barvet. 
limitation to C. was held void, becauſe too fe- 
mote.— So where 4. having the reverſion in fee 

K 2 of 


- - . : - 8 * * — >> L * 1 - 4 — 
r ESTES. RE ES 


—_ —⏑ 
Ld 


* * he * 

— —— * — 

4 | 1 — 
7 — - 


\ 


*& * 
E 


3 
27-7 5 
——— = 


* "an WT 5 * 
„ 


dt, - _ —_—  - 
© -S — * 
o * 


7 
3. - 
1 
4 
7 
*. 


i 
{ 


= — 
— — 


o 
— — 
_— 7 A 


— 
r* 1 


ie«n«ͤ 222 N . 


220 4 -- 

of lands, (which upon the marrioge of his fon 
B. he had ſettled on himſelf for life, remainder 
1 to B. for 99 years, remainder to truſtees for the 
Lady Laneſ- life of B remainder to the firſt and other ſons of 
borough v. B. ſucceſſively in tail- male, remainder to the 
Fox. heirs- male of the body of B.) deviſed all the 
lands in that ſettlement, on failure of iſſue of the 
body of B., and for want of heirs-male of his own 
body, to his daughter F. and the heirs of her 
body, this will did not give an eſtate-tail by im- 
plication to B., and the deviſe to F. was execu- 
tory and void, as being on too remote a con- 
tingency. But if in this caſe B. had by the 
ſettlement been tenant in tail, and there had 
been a remainder to 4. in tail-male, with re. 
verſion to him in fee, then I apprehend the 
above deviſe to his daughter F. would have 
been a good immediate deviſe out of his re- 

verſion expectant on the eſtate tail in himſelf. 
1 Salk. 232. For the court agreed in the caſe of Badger v. 
1 Ld. Raym. Loyd, that if a man ſeiſed in fee deviſe his lands 
523. to A. if J. S. a firenger die without iſſue, that this 
* oy is an executory deviſe, becauſe there is no par- 
3 w. 449. ticular eſtate toſupporc it; and therefore it is void 
as being too remote; but that if a man ſeiſed of 
the reverſion after an eſtate tail, deviſe the lands 
to another ofter failure of illue of tenant in 1ail, 
it is an immediate deviſe of the reverſion ex- 
pectant on the eſtate- tail, and therefore good, 
o in the preceding caſe, becauſe there 
was no eftate-tail in B. or in A. the deviſe 
of lands upon failure of iſue of the one, and 
of heirs-male of the body of the other, was 4 
deviſe of a future intereſt not dependent on 
any preceding eſtate ; whereas if the firſt had 
been tenant in tail, with remainder to the other 
in tail-male, then would ſuch a deviſe have been; 
no mote than the deviſe of a preſent intereſt, 
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expectant on thoſe eſtates- tail, capable of being 


barred, and therefore good. 
So where tenant for life remainder to his 


wife for hfe, temainder to his own right heirs, 


deviſed in manner following; tem, My lands 
* at M. my wife is to enjoy for her life, after 
* her deceaſe of right it goeth to my daughter 
E. for ever, ptovided ſhe hath heirs ; if my 


* faid daughter E. ſhould die befote her m 1 Stra. 447. 


« ther, or withour heirs, and my faid 
* ſhould. matry again and have an heir male, 
* 1 bequeath, Him all my right to tha? eſtate; 
* not thinking I can ſufficiently reward her 
* love: if my faid wife marrieth again and 
* fails of heir-male, after her deceaſe and mi 
e daughter's ſhe failing of heirs, I bequeat 


. © got. per annum of that eſtar to my brother 


* 7. and, his heirs for ever.“ The teſtator 
died, the wife married again, and had iſſue- male, 
afterward the daughter died without iſſue: 
Upon # queſtion whether the heir at law of the 
deviſor, or the heir-male of the wife was intitled 
to the eſtate: the court held the former patt ot 
the will to be no deviſe, but only a declaration 
how the eſtates were ſettled; and therefore there 
being no particular eſtate to ſupport the limitation 
to the heirs- male of the wife, it could not enure 
3 a contingent remainder; if it were an exe- 
cutory deviſe it mult either be to take effect 
on the daughter's dying before her mother, ani 
without heirs (by taking the word or for an, 

and ſo conſtruing it copulatively) in which caſe 
the condition had not happened, becauſe the 


N. 


wife 2 Eq. Abr. 
pl. 11. Vin. 
vol. 8. p. 


110. pl. 32. 


daughter ſurvived the mother; or elf 6 ir Wah 


to take effect in either of the events of the 
daughter's dyinghefore che mother, or lic? dying 
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without heirs: now one of theſe events had 
failed, becauſe the daughter ſurvived the mo- 
ther, and the limitation upon the other, viz. 
of the daughter's dying without heirs was too 
remote. 
Where 4. was tenant for life by ſertlement, 
, 3 with remainder to his firſt and other ſons in 
"x Moore tail ; the reverſioner reciting the ſettlement, and 
v. Parker. deviſing i in the firſt place according to the li- 
| mitations of it, then if J. ſhould die without 
iſſue of that marriage, he deviſed to the firſt 
and other ſons of A. by a ſecond wife, and if 
A. ſhould die without thee, then he deviſed the 
lands over in fer; it was agreed that A. took 
nothing by the deviſe, conſequently the limi. 
Wann to the iſſue of A. by a ſecond wife had 
receding eſtate to ſupport it ; and Halt 
mk oned whether it was good being an imme, 
Je d deviſe per verba de preſenti, and if not, the 
Imitation over could not be a contingent re- 
mainder for want of a preceding eſtate, and as 
an, executory deviſe it was too remote, as bei 
W take effect upon the Sch, of B. without 
iſſue, * 
11 85 where 4. upo on the marriage off 940 niece 
2 Burrow B. covenanted to baile lands (ar or after ſuch 
8-3. Good- time as C. the huſband of her niece ſhould ſettle 
yan v. Good- his eſt; te to the ſame uſes) to the uſe of herſelf 
right. for ui, remainder” to truſtees for 200 years, 
ö TEmay cr. ro C. far life, remainder to truſtees to 
reſerve * contingent uſes, remainder to B. for 
8 Femainger © the firſt and other fons of C. 
n the body of B. in tail ſucceſſively; re- 
- mainder; to the firſt and other datighters 'of 0 
A 50 th N of B. in tail ſucceſſively; remain 
Feen heirs of 4. Afterwards, and 
ie any CIT, s made, A. by = 


E 355 1 
| will reciting the articles, and that ſhe had 
g to ſettle the lands in manner aforeſaid, de- 
l viſed the ſaid lands, Sc. and the abſolute inberi- 
) | tance thereof, to the uſe and behoof of the heirs 
of the body of the faid B. by any other huſband 
to be begotten, and for want of ſuch iſſue, to 
the uſe of her nephew L. and the heirs of his 
body, with ſeveral remainders over: remain- 
der to ker own right heirs. A. died ſeiſed; C. 
and B. his wife entered and ſuffered a common 
recovery, in which they were vouched ; the 
uſes of the recovery were to C. for life, re- 
mainder to B. for lite, remainder to rruſtees to 
ſupport contingent rema.nders, remainder to 
to firſt and other ſons of C. and B. ſucceſſively 
in tail, remainder to the daughters in lixe man- 
ner, remainder to the uſes to be jointly ap- 
inted by C. and his wife, remainder to the 
right heirs of B. B. died without iſſue, after 
wards C. died; and the queſtion was betwixt 
the heir at law of F. and the daughter of L. 
It was reſol vet that if the will ſhould be taken 
as an execution of the articles, and as an actual 
deviſe of the particular eſtates, according to the 
limitations contained in the articles,then the ſub- 
ſequent limitation to the heirs of the body of 5. 
by a ſecond huſband, would veſt in her as an eſtate 
tail, (in remainder) and conſequently the recovery 
ſuffered by her and her huſband, had barred the 
ſubſequent limitation to L. But it a deviſe of the 
particular eſtates expreſed in the articles coul 
not be implied by conſtruction, and ſu p 
the deviſe to the heirs of B. by a ſecond huſband 
to be void, the limitation to L. and the heirs of 
his body could not be a contingent remainder 
(for want of a preceding eſtate). And it was 
too remote as an executory deviſe, being not to 
take place till after an indefinite failure of iſſue 
| | K 4 of 
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of the body of Be, and being too remote in its 
creation, the event t could not vary the conſtruc. 
tion: ſo that the death of B. without iſſue, could 
make no difference in the caſe ; therefore either 
way, L. could have no title, unleſs it were 
canſidered as a preſent deviſe in poſſeſſion 
to him; but the court held that neither the 
words nor. the nature of the proviſion, would 
admit of that conſtruction: and that it could 
not be imagined that A. intended to exclude all 
the iſſue of her favourite niece B. in order to 
prefer L. and his iſſue, 

I obſerve in the report of the above caſe, 
the court delivered no expreſs deciſive opinion, 
as to the validity of the limitation to tbe heirs 
of the body of B: by any other huſband, taken 
as a future deviſe; but it — be inferred from 
the judgment, when compared with the words 
of Lord Mansfeld, that DE court conſidered ſuch 
limitation to have been void, for Lord Mangfeld 
ſaid : and ſuppoſing the deviſe to the iſſue of 
« K by any ſecond huſband to be void, the li- 
© mitation to L. could not take place as a con- 
© tingent remainder.” And indeed, ſu 
that limitation not to have been void, then 1 * 
prehend the ſubſequent limitation to L. might 
well have taken place; as it would then either 
have taken effect in poſſeſſion upon the death of 
B. without leaving iſſue by a ſecond huſband, or 
would upon her death, if ſhe had left ſuch iſſue, 
have veſted in intereſt, as a remainder upon 
the eſtate-tail, then veſted in ſuch ile, 
vide 2 P. V. Gore v. Gore, 2 Vezey 243. 
Brownſword v. Edwards, hereafter cited, 
where a remainder upon a future executory 
limitation in tail was good. So here if the 
future executory limitation to the heirs of ibe 
bedy of B. had been held good, there could have 


been 
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been no objection to the remainder to L. - 

for it muſt have veſted either in poſſeſſian or in · 

tereſt at the ſame time that the preceding limi- 

tation muſt have veſted: and if it veſted only 

in intereſt, it thenceforth became liable to be 

barred by the tenant in tail, and therefore could 

not be conſidered as extending a perpetuity be- 

yond what the firſt limitation itſelf would do. 

Therefore I think it follows, that the limitation 

to the heirs of the body of B. by another bub - 

band, was held not good; agreeably to the opi- 

nion, Lord C. J. Holt ſerms to have expreſſed 

in the preceding caſe of More and Pater. 

So bkewiſe the limitation of a term or perſonal , Ron. Abr. 

eſtate, after failure of heirs of the body, or dying 610 p. 7, 

without tur, without other reſtriction,” is too Palmer go. 

remote; as where a man poſſeſſed ot a term 4 

deviſed it to one, and the heirs-male of his? 

body, and for default of ſuch iſſue to ano- 

ther, and the heirs-male of his body, this was 

adjudged a void remainder, for if it ſhould 

be ſuffered a man might make perpetuities of 

a term. — So where A. poſſeſſed of a term. de- Roll's Abr. 

viſed it to B. and the heirs- male of his body, 611. pl. r. 

remainder to C. and the heirs-male of his body, Leventhorp v. 

this was 2 void remainder to C.—— So where A. h. ö 

poſſeſſed: ot a term for 99 years, determinable 

ypon three lives, deviſed the leaſe to his wife for 5 

lite, and after her deceaſe to N. his ſon for e, 1, 200, 

and if Ne ſhould die <vithout iſſue then 10 B. it Love and J 

was held that the remainder to B. was void, for Windham. B 
* 
5 


that the remainder of a term could not depend 
on a poſſibility ſo remote as the dying without 
Hue. . | | | 

And in theſe caſes where a term.or — — Rolt's Abr. 
ſonal eſtate is limited to one In fail, it L A 2 1. 
ſolute and complete diſpoſition of the whole term. Abr. 9 
to Him and his executgrs, and ſhall not go to 10 Rep. 8. 
his iſſue, nor revert for default of iſſue & Tho“ 

FVV a — 

+ N > Le- mo of AC. . Z. 9 oo . 
2... fon fo a9. 6 fs Keeure 5 Ho 22s 
Nene e — —— — —— Hee carrie; 2 ” = 
GRP ror oo Gap Pro ir a Lo . 24a 


1 438 


Vide 1. P. W. 4 diſtinction has been taken between ſuch a de. 


* to one and the heirs of his body ſhall endure no 


Caf. 30. longer than he has heirs of his body: indeed 

where Lord that diſtinction was not allowed to take place in 

Coke's opini- the caſe in P. In m. cited in the margin, be- 

on was denied > 

and indeed Cauſe it appeared to be the teſtator”s intent, that 

the latter caſe the term ſhould not determine upon failure of 
was determi- iſſue. ** — 5 

ned tO the That the limitationof a perſonal eſtate to one 

contary- in tail, veſts the whole in him, is proved by ma- 

ny caſes. — As where one deviled that all his 

money in the government funds ſhould be laid 

p. w. 290. Out in the purchaſe of lands, and ſettled on his 

Seale v. Scale. eldeſt fon A. and ihe beirs-male of his body, re- 

mainder to the ſecond fon C. and the heirs-male 

of his body; and bequeathed the reſt of his 

perſonal eſtate to 4. and the beirs male of bis 

body, remainder over in the fame manner; Lord 

Chancellor held that the perſonal eſtate (via. the 

reſidue after what was to be laid out in purchaſe 

/ of lands,) could not be intailed, but the whole 

veſted in the eldeſt ſon. So where long ex- 

Vin. vol. 8. chequer annuities for 99 years, were given by 

p 431. pl. will to truſtees, for the reſidue of the term, in 

25. truſt for E. for ſo many years of the ſaid term 

as ſhe ſhould live, afterwards to the plaintiffs, 

for ſo many years of the ſaid term as they or 

the ſurvivor of them ſhould live, and after the 

deceaſe of the ſurvivor in truſt for the heirs of 

their bodies lawfully begotten, for all the re- 

ſidue of the ſaid term, and for default of ſuch 

iſſue, in truſt for the defendant. Ld. C. King 

held the remainder over to be void, and that 

the whole veſted in the plaintiffs, to whom the 

limitation 
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limitation was for life, with remainder to the 
heirs of their bodies; and accorcingly the annui- 

ties were decreed to be ſold, and the money to be 
paid to the plaintiffs. In this caſe the deviſe was 
) only in truſt, and yet the rule wes the ſame. 
| So where a teſtator by his will deviſed. that i . 133. 
b 4001. ſhould be put out on good ſecurity for his 15 
ä fon FJ. that he might have the intereſt of it for 
N bis life, and fur the lawful heirs of bis body, and 
if it ſhould fo happen that he ſhould die without 

heirs, it ſhould go to his youngeſt fon J. B. 
> Lord Hargwicke decreed that the whole veſted 
a in the firſt taker, and the limitation over was too 


— erfield v. 
T Butterfield. 
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5 remote. The fame point has been ſince ad- 
l judged in a late celebrated caſe, where R T. 
; by will, gave the profits and ba'f-yearly dividends 


of 40054. capital bank ſtock, to Sir V. P. 
during his ue; together with the income and 
payments of ſix annuities payable at the Exche- 
quer, to receive tbe payments during his life, — 
And gave his dwelling houle in Loadon, (being Daw v. Pitt 
leaſehold) and the uſe of all the furniture — (fince Earl of 
houſehold linen therein, to M. C. during her life: * _ 
and gave to I. A. P. (daughter of Sir . P.) his bed at the 
dwel:ing-houſe and eſtate at O, and the Uſe of Rol, july 
all tho goads, furniture and linen there, together 1765. 
with all the cattle and cart horſes, and the uten- 
ſils in huſbandry,as well as ſome other eſtates and 
leaſchold houſes, during the term of ber nature! 
| life, And after the death of V. C. he gave to L. 
A. P. his dwelling-houſe in London, and the uſe 
of all the goods therein during her life. — And 
after the death of Sir V. P. he gave to L. A. 
P. the dividends on the 40001. bank ſtock, and 
all the paymen's growing due on the faid ex- 
chequer annuities during ber life; and after her 
deceaſe he gave, bequeathed, and deviſed all 
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the afore- mentioned land, houſes, bank ſtock, 
and exchequer annuities, to the beirs-male of 
ber boty lawfully begotren for ever; together 
with all the furniture in both his houſes : and 
tor want of ſuch iſſues, he and bequeathed 
all the ſaid Crete — Site os by and 
annuities, unto . D. for life, remainder to 
the heirs-male of his body, remainder over, 
Upon the death of K. 7, L. A. P. entered on 
the eftaces deviſed to her, ſuffered a recovery, 
and fold the real eſtates: afrerwards ſhe deviſed 
and bequeathed all her real and perfonal eſtate 
to the faid Sir V. P. (her father) his heirs, ex- 
ecutors, and adminiſtrators. Her father furviviag 
her, by his will after giving ſeveral legacies, 
gave and deviſed all his real eſtates, and all 
the reſidue of his perſonal eſtate (which refidue 
included the leaſchold eſtates, furniture, bank 
ſtock and annuities deviſed as above to L. A. 
P.) unto the defendant V. P. his heirs, exe- 
cutors, adminiſtrators and aſſigns. After the 
death of Sir V. P. the plaintiff V. D. claimed 
the leaſehold eſtate, bank ſtock, and exchequer 
annuities, by virtue of the remainder” limited to 
him in the will of R. 7. But the Mafter of the 
Rolls held the limitation over to W. D. to be 


void, and that the whole veſted in L. A. P. and 


therefore diſmiſſed the plaintiff's bill. But 
upon a rehearing before the Lords Commiſſion- 
ers of the great ſeal, they reverſed the order of 
diſmiſſion, and decreed, that the plaintiff ſHould 
have the benefit of the ſaid leaſchold eſtates, 
bank ſtock, and exchequer annuities; duri 
his life. Afterwards however, upon an ap 

to the Houſe of Lords, the Lords reverſed that 
decree, and thereby eſtabliſhed the deciſion of 


the Rolls. Here we obſerve, that although 
only the dividends and payments of the ſtock and 


I annvities 
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annuities. and ue of the furniture were deviſed 
for lite to L. A. P. and not the ſtock annui- 
ties, or furniture themſelves expreſsly, yet 
it was held to be the ſame thing: for as a de- 
viſe of the rents and profits of land is tanta- 
mount to a deviſe of the land itſelf; ſo pari 
ratione, a deviſe of the dividends and pay- 
ments of ſtock and annuities, and of the uſe of 
furniture, is equivalent to a deviſe or the ſtock 
annuities or eee themſelves ;- for ſuch 
dividends, payments, or uſe, are the only pro- 
duce, profits, or preſent value, of the ſtock, 
annuities, or furniture. | 

It is to be obſerved, That wherever a term is 
deviſed to one for a day or an hour, it is a deviſe 


of the whole term if the limitation over be void, Vid. 1 P. W. 
and it appear to be the intention of the teſtator 666. 


to diſpoſe of the whole from his executors; but 


if ſuch intention do not appear, then a limita- 1 Salle. 237. 
tion of a term to one for life does not veſt the £Y'S uv. 


whole fo abſolutely in him as to be at his diſ- 
poſal, but leaves a poſſibility, (viz. upon death 
of deviſee within the term) of reverter in the 
executors of the teſtator. Thus, where A. 
poſſeſſed of a term of 99 years deviſed his 
term to B. for life, and then to C. and fo on ta 
five others ſucceſſively, for lif ; all ſcven being 
dead, upon a queſtion wh ſhould have the re- 
ſidue of the terin, it was adjuugeu to ICVEIT to 
the executors of the r- ſtator. | . 
But we are to remember that although a de · 
viſe over after a dying without heir is in general 
void, yet this rule is not without excepiions; 


for if the perion to whom the limitation over is ide Cro Js, 
made, be callateral heir to the firſt deviſee, in 45. Wedd 
that caſe the firſt deviſee takes only an eſtate- nd Hemmings | 


tail, becauſe the limitation over to the ar 
c : cir 
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heir . denotes that only heirs of the body 
could have been intended. As where A. deviſed 
lands to B. and his heirs, and for want of beirs 
of him, to D., it was adjudged an eftate-tail 
only in B. for D. was a near relation and heir to 
B. and therefore B. could not die without heirs 
ſo long as D. or any of his lineal heirs exiſted, 
So where A. deviſed lands to his wife for life, 
then to his ſon J for life, remainder to his fon 


Tyte v. Willis. G. and his heirs for ever, and if he ſhould die 


without heirs, then to his two daughters; this 


was determined to be an eitate-tail in G.; for it 


. 23. 
Nottingham 
v. Jennings. 


was impoſſible he ſhould die without heirs whilſt 
his ſiſters were living ; conſequently the teſtator 
by beirs, could only mean Heirs of the body. The 
rule holds the fame where the remainder is li- 
mited to the heirs of the teſtator hiniſelf, if ſuch 
heirs muſt alſo be heirs to the firſt deviſee. As 
where 4. deviſed to his ſecond ſon and his heirs 
for ever; and for want of ſuch heirs then to the 
teſtator's right heirs ; here though the devile to 
the teſtator's heirs was a mere nullity as ſuch 
heirs mult be in by deſcent, yet it was ſufficient 
to manifeſt the intent and aid the conſtruction of 
an eſtate- tail. But wherever the remainder, after 
dying without heirs, is limited over to one wao 
is not heir to the firſt deviſee, ſuch after limita- 
tion will not alter the preceding poſitive deviſe 


in fee, nor will the courts in that caſe go fo 


1 Vezey, 89. 
Tilburgh v. 
Barbut. 

3 Ack. 617: 


far as to reſtrain the general import of the word 
btjrs to that of the words heirs of the body. So 
where the reſtator deviſed to his ſon and his heirs, 
and if he ſhould die without heirs, remainder 
over to another who was half brother to the 
firſt deviſee; upon a queſtion made, Whether 
the firſt limitation was in fee or in tail? Lord 
Hardwicke ſaid, it was a plain caſe, and age 5 
"Con ad 2 Ole 
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thoſe points which the court would not ſuffer 
to be argued, as having been determined before. 
This was a deviſe over to a ſtranger, as the law 
conſiders him, and who could nor in any event 
inherit as heir to his brother, 

Again, a deviſe may be to one and hrs bers, 
with an executory deviſe over, limited to take 
place on an event which muſt happen within the 
compals of a life in being. As where a teſtator Vio. 8. ſol. 
deviſed to 4. and his heirs, and if he ſhould 112. pl 38. 
die before 1wenty-one, then to E. and his heirs ; Gurvel v. 
this was a good executory / deviſe to B. Upon 
the ſame principle, though an exccutory deviſe Vide Duke of 
to veſt on a dying without 1//ue generally. is not Norfolk'scaſe, 
good, becauſe too remote, yet where the dying; (bac. Ca- 
without iſſue is reſtrained to the period of a lite _ 
in being, an executory deviſe thereon limited 
will be good. As where the teſtator poſſeſſed i Salk. 225. 
of a term for years, deviſed the lands to B. and Lamb. v. Ar- 
to the heirs of his body, and if B. ſhould die cler. 
without iſſue, living C. then to C. the court held 
this a good limitation to C. the contingency be- 
ing to ariſe within the compaſs of a life in being. 
So where a teſtator deviſed his term to his wife 
for life, and after her death to R. F. for life, 
and after her death to T. I. and his children, , Eq. Abr 
and if the ſaid T. F. ſhould happen to die before 93. ter. 
the expiration of the ſaid term, not having iſſue chers caſe. 
of his body then living, then to go over to D. 
for the reſidue of the term: this limitation to 
D. was decreed good, the contingency being 
confined to a death without iſſue ben living; 
for though it was contended, that the words ben 
living related only to the other words before the 
expiration of the term, yet it was anſwered, that 
thoſe words muſt relate to the time of the death, 
atherwiſe there would be no difference * | 
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this and the common limitation over of a term if 
one die witbout iure; for there it muſt be in- 
tended dying without iſue before the expiration of 
the term, there being nothing to limit over after 
the expiration of the term. So it is if the dying 
dci bont iſſue be confined to the compals of 21 
years: after the period of a life in being. As 
where a teſtator deviſed the reſidue of his perſonal 
eſtate to his niece .7. (wife of B.) for life, and 
after her death, the yearly produce thereof for the 
maintenance of ſuch children as ſhe ſhould haveby 
the ſaid B. until the ſons ſhould be 2r, and the 
daughters 18, who were to be paid their portions 
at ſuch reſpective ages, and for want of ſuch 
i/ue, remainder over; it was decreed a good li. 
mitationover, as by ſuch iſſue muſt be meant ſuch 
children of A. and B. as ſhould attain the age or 
ages aforeſaid; which contingency muſt in all 
events be determined within 21 years after the 
death of 4.— Again in the caſe of Sheffield v. 


Lord Orrery where the teſtator, if he ſhould 


leave no legitimate fon or daughter who ſhould 
leave any child bebind them, in ſuch caſe of 
their dying without leaving iſſue behind them, 
willed and directed, that C. ſhould have his eſtate 
both real and perſonal, &c. one queſtion was, 
whether the limitation of the pertonal . eſtate, 
was not too remote? Lord Hardticte held that 
the limitation being confined to the period 
of a lite, was warranted by the rules of law; and 
he obſerved that although it was certain that a 
limitation of a pertonal ching, could not be al- 
lowed after a dying without iſſue generally; yer 
it were confined to the extent of a life or lives 
in being, or within ten months or the birth of a 
child, after a life in being, or to the death of ſuch 
of 21,- or if limited on # 

' con- 
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contingency to a perſon who neyer takes, the li- Vide in ta. 
mitation is | 
Indeed with reſpect to executory deviſes of 
terms for years, or other perſonal eſtates, the 
court of C has very much inclined to 
lay hold of any words in the will, to tie up 
the generality of the expreſſion of dying without 
i/ae, and confine it to dying without iſſue living 
al the time of the parent's deceaſe. As where a p 
term was deviſed to A. for life, remainder to Atkinſon * 
ſuch children as the.teſtator ſhould leave at the Hutchinſon. 
time of his death, and it all ſuch children ſhould Vide fame 
die without leaving any iſſue, then to B. this was + 8* 

à good executory deviſe to B. and the words . 
Without leaving any iſſue” were underſtood to man. | 
mean leaving any iſſue at the time of their 
deaths.“ So hen a teſtator deviſeda perſonal 2 att. 647. 
eſtate, in truſt, to be ſettled on his daughter Read v. Snell, 
or the heirs. of her body, but in caſe his ſaid . 
daughter ſhould die leaving no heirs of her body, 

then over to others, Lord Hardzwicke. decreed 

the limitation good, upon the contingency of 

the daughter's dying without iſſue i at 

her death, as he conſidered the word leaving 

as relating to that time. So again in another caſe, 3 At 396. 
the words and leave no iſſue were conſtrued Lampley v. 
leave no iſſue living at the time of her death.“ oye FR 
In the: caſe of Pinbury and Elkin, where 
one made his wife executrix, and gave her all 
his goods and chattels, provided that if ſhe 
ſhould die without iſſue by the ſaid teſtator, ben 


after her deceaſe, 80 l. ſhould remain to the teſ- 
tator's brother, the words then after were taken 
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after his deceaſe, to ſuch of the iſſue of 4. as 4 
ſhould by will appoint, and in cafe A. ſhould 
die coi bout iſſue, then he deviſed the ſame over; 
theſe words upon the whole of the will, were con- 
ſtrued to mean, without iſſue lit ing at bis death ; 
for it was to be intended ſuch iſſue as he ſhould 


or might appoint the term to, that is, iſſue ben 


Fong. 
So where A. deviſed lands to his wife for life, 


remainder to his ſon 7. and his heirs; provided 


F W. Ni- 
cholls v. 


Hooper 198. 


Vide 2 Ack. 
313. 


that if the ſaid 7. ſhould die without iſſue of his 
body, then he gave 100 J. a- piece to his two 
nieces C. and P., to be paid within fix months 
after the death of the ſurvivor of the ſaid A. and 
T. by the perſon who ſhould inherit the pre- 
miſes, and in default of payment as aforeſaid, 
the teſtator deviſed the lands to the legatees for 
payment: this dying without iſſue was con- 
firued a dying <wwithuut iſſue living at bis death 
(for it clearly appears, that an indefinite failure 
of iſſue at any time was not meant, by the lega- 
cies being limited to be paid within fix months 
after the death of the /urvivor of the mother 
and ſon) and therefore upon the event ſuch a 
contingency the limitation would have taken ef- 
fect: but as the ſon died leaving iſſue, though 
that iſſue died within ſix months after the death 
of the ſon, the court held the legacy not due; 
as the contingency (of dying without iſſue ben 
living) had not happened. It is ſaid indeed in 
the report of this caſe, that where a legacy is 
given on a dying without iſſue, it ſhall be under- 
ſtood a dying without iſſue ben living. But it 


is to be obſerved that ſuch a conſtruction was 


not neceſſary to make the limitation good in this 
caſe, for the reaſons I have given ; and that ſuch 
a- conſtruction is not allowed without ſome re · 
| ſtrictive 
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ters; the huſband died, leaving iſſue a fon and 
ö A* : 


DES Wh. S 
ſtrictive circumſtances in the limitation, Yide 
Gibb. 58. Green v. Rod. and 1 Burrow 272-3. 
and other caſes hereafter cited. Again where 


A. having two nephews 4. and B. deviſed the . W. 534+ 


Hughes v. 


ſurplus of his perſonal eſtate to them, and if Sayer, 


either of them ſhould die without children, then 
to the ſurvivor. It was held that dying without 
cbillren muſt in this caſe be taken to be dying 

without children then living; becauſe the im- 

mediate limitation over was to the ſurvivins 

deviſee So where A. deviſed portions to his four 

children, payable at their reſpective ages of 21 pr 


or marriage, and in caſe any of them ſhould die 58. Nicholls 


before the time of payment, or w:t29ut 7/[u2, then v, Skinner. 
his or their portion to go to the ſurvivors or ſur- 
vivor, and his heirs : it was held this could not 
be a dying without ĩſſue generally, but ſo as the 
ſurvivor might take, which muſt be during the 
lives of ſome of them, and ſo was good. 
It has indeed been held that where the in- 


tereſt of money was deviſed to one for lite, and , Chan. rep: 


if he die without iſſue, the principal to go OVeT ; 410. & vide 

that ſuch a limitation was good, upon a diſ- fame cale. 

tinction taken, between the deviſe of the intereſt * Ven. 38. 

of money, and of money itſelf. But that diſ- 

tinction has been repeatedly over- ruled and ex- 

ploded. Vide the caſes of Butterfield v Butter- ſupr; page 

feld, and of Lord Chatham, before cited. 139. 
There is a caſe of a very different nature from 

the foregoing, where a portion for a daughter limi- 

ted after an indefinite failurs of iſſue- male was al- 

lowed to take place It was the caſe of a ſettle- Lev. 35. 

ment on huſband and wife, for their lives, remain- Goodwin v. 


der tothe firſt, &c. ſon in tail- male, and if the huſ- Clerk. 2 Sid. | 
band ſhould die w hon iſſue male, remainder for ö 


a term to raiſe 130. for portions for daugh- 
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a daughter ; the ſon died without iſſue; it was 
adjudged that the daughter ſhould have the 
215001. ; for that whenever the iſſue- male of the 
huſband failed, he might properly be ſaid to be 
dead without iſſue male: here we obſerve, 
as there was a preceding eſtate- tail, a recovery 
ſuffered by tenant in tail would have barred this 
term, and the daughters portions; and therefore 
the allowing the Banka to take effect, was 
not running into the inconveniences of an exe- 
cutory deviſe, limited on ſo remote a contingency; 
becauſe this limitation was liable to be barred, 
whereas an executory deviſe is not. | 
But though the courts, in the caſe of perſonal 
eſtates, will incline to conſtrue a limitation after 
dying without iſſue, to be a dying without iſſue li- 
ding at the death of the PU wherever auy 
ground is afforded for ſuch conſtruction, in order 
to ſupport the deviſe over. Yet in the caſe of a 
real . the caſe is different; there we are to 
conſider the intereſt of the heir at law is concerned, 
which is always much favoured by our laws. 
Comyns 373, Therefore where a teſtator deviſed, that if V. his 
371. ſon ſhould happen to die, and leave no rue of his 
body lawfully begotten, that in that caſe and 
not otherwile, after the death of V. his ſaid 
ſon, he gave and bequeathed all his lands of 
inheritance in L. unto B. another of his ſons, 
and his heirs; it was held, that . took an 
eftate-tail by implication 3 and the limitation 
to He. was a contingent remainder, and not an 

executory deviſe. | 
Vide forego- We are to obſerve, however, that in all caſes of 
ing caſes, and perſonal eſtates, where ſuch reſtrictive circum- 
| On 2 ſtances as I have been inſtancing appear, it 
matters not whether the term or other perſonal 
eſtate be limited to the firſt taker h 
5 | 77 
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for life, or to him and bis brirs or iſue; for the 


reſtriction will be equally valid under any of 
thoſe circumſtances, and give effect to the limi- 
tation over. | | 


A diverſity has in ſome caſes been contended 


for, between a limitation of a term, by ſuch 


words as in the caſe of a real eſtate would give 
an expreſs eſtate- tail, and a limitation of the 
ſame by ſuch words, as in the caſe of a real 
eſtate would only give an eſtate- tail by implica- 
tion; _—_ this principle ; that where the 
words of a will, if uſed with regard to an inhe- 


ritance, would give an expre/s eſtate-tail, there Vide i P. W. 
the ſame words applied to a term will paſs the 435 ＋ * 
+3 | 


whole intereſt in that term ; but that, where 


the words of the will, if applied to a freehold, * 


would give an eſtate-tail by implication only, 
there they will not enure to give the whole in- 


tereſt in the term; and conſequently, that where 


a term is limited to one, and if he die without 
Yue, remainder over, this limitation will not-veſt, 
the whole term in him, as a limitation to the 
heirs of bis body or to his iſſue would do; but are 
always to be underſtood reſtrictively, and to re- 
late only to his dying without iſſue living at his 
death, and therefore give him the term only 
during his life. The ground of the diſtinction 
is this; in reſpect to an inheritance the words, 
dying without iſſue, are taken to mean an inde- 
finite failure of iſſue, in order to create an eſtate- 
tail in favour of the iſſue ; who are capable of 
taking an inheritance; but with reſpect to a 


term, ſuch a conſtruction cannot benefit the 


iſſue, becauſe a term cannot deſcend to them. 
In ſome inſtances, it is true, the court ſeems to 
have countenanced a diſtinction of this ſort, / as 
appears in P. }.'s reports of ſome of thoſe caſes 
which I have laſt cited from him; but in all 
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thoſe caſes, as I have before noticed, there werg 
fome circumſtances in the will, which the court 
obſerved confined the generality of the expreſ- 
fion, aying without iſſue to dying without iſſue then 
kiving. This appears in the reports of the re- 
ſpective caſes, except in that of Forth and Chap. 
man, in which P. Vm. does not notice the 
court's regard to the particular penning of the 
will. But Lord Hargwicke obſerved, 2 HK. 313. 
that h was counſel in that caſe, and that Lord 
Macclesfield laid a good deal of weight on the 

words, and /eave no iſſue. 

It is obvious that if the court had grounded 
their deciſions on ſuch adiſtinction as I have men- 
tioned, it would have been needleſs to have in- 
quired into, or inſiſted upon thoſe circumſtances 
of reſtriction upon which, in celivering their opi- 
nions, they laid ſo much ſtreſs. Beſides, where 
no ſuch circumſtances have appeared, it has 
been determined, that the limitation ot a term 
over after a dying without iſſue, is to be taken in 
the legal extent of the expreſſion, and therefore 
the limitation over being (in that ſenſe) too re- 
more, is utterly void. This appears in the caſe 

Ter. 290. of Love and Wyndham before-cited, So where 
a termer for 1000 years without impeachment 
of waſte, deviſed to L., and if he ſhould die 


1 3 without iſſue, then to B.; the court held that 
* Lee. the remainder was vod, and that the whole 


veſted in L, his executors and adminiſtrators. 

. — And where a perſonal eſtate was deviſed to 
2 Freem, A., and in caſe ſhe mould die without iſſue, then 
287. anon. to B., it was reſolved that the deviſe over to B. 
was void, and the whole decreed to A.- Again 


Gibb. 68. in a later cafe, where A. poſſeſſed of a perſonal 


Green v. kod. Eſtate, appointed by will, that it ſhould be fold, 
3 Geo. 2. and the money ariſing from the ſale be to the 
uſe of his ſiſter M., and if ſhe ſhould die 
without iſſueʒ it ſhould go equally between > 

. S 8 
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other ſiſters; and in a ſubſequent clauſe it wag 8 
ſaid, hen after the death of his ſiſter Min man- 
ner aforeſaid, (Sc. There it was contended, that 
although the firſt limitation to M. contained no- 
thing to reſtrain the generality of the meaning, 
of dying without iſſue, yet the words in the ſub- 
ſequent clauſe ben ofter the death amounted to 
a reſtriction, whicli confined it to a dying with- 
out iſſue living at the death of M. But the court 
oblerved that the words, in manner aforeſaid, 
prevented ſuch a conſtruction, becauſe they re- 
terred to the firſt limitation, and were tantamount 
to a repetition of ità which being a dying with- 
out iſſue generally, th: limitation over was too 
remote, and therefore void. N 

The diſtinction I confeſs, ſeems in ſome mea- 
ſure to have been admitted in the cafe of, Ar- 
kinſon v. Hulchinſen. But the decree inthat cale , p. w. 258. 
does not appear to have been founded upon it: 
the limitation there, was, by the words witheut 
leaving iſſue, the import of which I have before 
noticed; and there was a preceding limitation 
upon the death of any of the children without 
leaving iſſue, to the ſurvivors of them; now this 
clearly could not be underſtood of an indefinite 
fail ure of iſſue, becauſe confined to a ſin vivar; and 
it was but reaſonable to give the ſame words the 
ſame conſtruction, in the ſubſequent limitation, 
which they muſt bear in a limitation immedi- 
ately preceding. And in a caſe of later date, 
where the teſtator ſaid, M. D. I make my ſole heir , a. 308. 
and executrix, aud if foe die without iſſue, then Beauclerk-.. 
to go to L. B. Lord Hardwicke held, that no v. Potmec. 
authority came up to ſupporting the point, that | 
ex vi termini ſuch a limitation of a perſonal 
eſtate ſhould be confined to a dying without iflue : 
living at the death of the firſt taker; and that 
as the limitation was general, and not reſtrained 
by any circumſtance in the will, ne deviſe over 

L 4 Was 
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| Was void. And Lord Hardwicke was of the 


1 Att. 376. Tame opinion in a ſubſequent caſe, when he ſaid 
Saltern v. Sal- Where there is a deviſe of a leaſe for years 


tet u. 


to a man, and if he die without iſſue remain- 
der over; there is no doubt but the whole in- 
tereſt veſts in the firſt taker. 8 

Indeed fince the caſe of Beauclerk v. Dormer, 
there was the caſe of Keily and Fowler determined 


Jan. 1568. in the Houſe of Lords, upon. an appeal from 


the court of Chancery in Ireland, where W. C. 
lefr and bequeathed unto his daughter and only 
child, all his worldly ſubſtance, lands, ſtock, 
corn, debts, and houſchold goods, provided ſhe 
married by the conſent of his executors therein 
mentioned : but in caſe ſhe married without the 
conſent of his executors, ſhe was to have only 
twenty cows, and a horſe for her whole fortune: 
and after naming J. and B. his executors, he 
appointed that in caſe his faid daughter ſhould 
die without iſſue, that all his faid ſubſtance ſhould 


return back to his executors, to be diſtributed as 


he ſhould thereafter direct. And laſtly in 
caſe his daughter ſhould marry without con- 
ſent, or die without iſue, he appointed that all 
his ſaid ſubſtance, Sc. ſhould return back 
to bis executors to be by them diſtributed in 
manner following ; viz. to his nephew 7. D. 
100 l. to H. G. 501, to each of his executors 
afcreſaid 501. to his daughter twenty cows and 
a horſe only, and the remainder to be equally 
divided amongſt the children of his ſiſter E. F. 
The queſtion was, whether the limitation over 
of the perſonal eſtate after the death of the teſ- 
tator's daughter without iſſue was good ? the 
court of Chancery in Ireland held it was: and 
their decree ,was confirmed by the Houſe of 
Lords here, upen the opinion of the judges 

ES . that 
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that the bequeſt over, was to take affect on the 
death of the daughter without iſſue then living. 

Now in this caſe we may obſerve one material 
circumſtance reſtrictive of the general import of 
the words die without iſſue, which was, that in 
ſuch event, the eſtate; &c. was directed to return 
backtobis executors to be diftributed by them (vz. 
the executors he had named, for upon the ſame 
event he gave to each of bis executurs aforeſaid, 
50 J.) Now this was a perſonal truſt in thoſe 
particular executors, to be performed by them 
after the determination of the firſt eftate, by 
either of the two events of his daughter's mar- 


riage without confent, or her death without 


iſſue. Therefore we muſt ſuppoſe the teſtator 
to have conſidered both theſe events to be ſuch, 
as if they happened at all, would in all proba- 
bility happen in the lifetime of his ſaid execu- 
tors, or one of them ; otherwiſe we make him 

ſe a truſt in his executors, inconſiſtent with 
a probability of their living to perform it. Now 
a general indefinite failure of iſſue, is an event 
in contemplation, too remote to be confined to 
the period of any life in being; therefore it was 
reaſonable in this caſe to conſtrue the words 
dying without iſſue, dying without iſſue ben living, 
in order to reconcile the extent of the limitation 
to his daughter, to the nature of the truſt re- 
poſed in his executors, and make the whole will 
conſiſtent. As to any thing that might be 
inferred from the deviſe over to his ſiſter's chil- 
dren being intended as a perſonal provyfion for 
them, as much may in all caſes be inferred from 
a deviſe over to any relation or other perſon; 
and therefore I conceive amounts to nothing at 
all : nor indeed did the cate want any further 
aſſiſtance ; for the circumſtance reſpecting the 


truſt in his executors, was particular and ſtrong. 
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I therefore apprehend, the judgment in 
the caſe of Keily and Fowler, does not at all claſh 
with the deciſion of Lord Hardwicke in the caſe 
of Beauclerk and Dormer. But that both of thoſe 
deciſions concurred, in allowing the above de- 
ſtinction, the very ſame extent and force which 
former caſes ſeemed to have eſtabliſhed, and no 
more; which from a comparative view of all 
the cafes, appears to be this ; viz. that although 
in the limitation of a perſonal eſtate, after a dying 
without iſſue, thole words ſhall not ex vi termini, . 
and without the concurrence of any other cir- 
cumſtance of intention, ſignify a dying without 
iſſue then living; yet on the other hand they ſhall 
not ex di termini, and when there 7s any other 
circumſtance of intention, import an indefinite 
failure of iſſue; but that any clauſe or circum- 
ſtance in the will, which can indicate or imply 
ſuch intention, ſhall confine their ſignification 
to a dying without iſſue thei? living. 

It has been ſaid, that where a perſonal eſtate 
was limited to one for life expreſsly, and if he 
die without iſſue remainder over; that ſuch re- 
mainder over was good, becauſe the expreſs 
eſtate for life ſhould not be enlarged by mere 
words of implication. The place cited tor this 
point in 1 Eg. Abr. is 1 Chanc. Rep. 411. which 


muſt be an error in print, for there is no ſuch 


page or caſe in the book; in 2 Chanc. Rep. 410. 
indeed, there is the caſe of Smith v. Clever, 
which is alſo reported in 2 Vern. 38. under the 
name of Smith v. Farmer, in which it was held, 


that where. the intereſt of money was deviled to 


one for life, and if he ſhould die without iſſue, 
the princ: pal ſhould remain over, that the limi- 
tation over was good. But that deciſion turned 
upon a different principle; for that caſe was de- 

| termined 
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termined ſolely upon the diſtinction taken be. 
tween a deviſe of the intereſt of money to one 
tor life, and a deviſe of the money itſelf. But 
that diſtinction has ſince been exploded by the Vide ſupra. 
cates of Butterfield v. Butterfie/d, and of Lord p. 147+ 
Chatham before cited. And it appears from the 
general tenor of the caſes cited in the preceding 
pages, that, with refp*& to the validity of 
the limitation over, it is juſt the ſame thing, 
whether the deviie of a perſonal eſtate be to 
one for life, expreisly, and if he die without 
iſſue remainder over, or to one and if he die 
Without iſſue remainder over. Thus in the cafe 
of Love v. Mynabam, the deviſe was to one for 
life expreſsly, and if he die without iſſue re- 
mainder over, and the remainder was held void. 
So in the caſe of Clare v. Care, though 
Lord Talbot held that the ſubſequent limitation ,, A 
nf oh b al. 
to the iſſue, did not enlarge the expreſs eſtate T,jp. 21. 
for life given to the firſt deviſee; yet he alſo 
held that the remainder over upon the extinction 
of iſſue-male (which is equivalent to a hing 
without ue, when taken as an indefinite failure 
of iſſue) was void. The only difference be- 
tween a limitation of a term, c. to one for 
life expreſsly, and if he die without iſſue re- 
mainder over, and a limitation to one and it he 
die without iſſue remainder over, ſeems to be 
this; that in the latter caſe the whole velts in 
the firſt deviſee, whereas in the former it ſeems ? cem. 210. 
by the better opinion, that it returns to the exe- Vide 1 Salk, 
cutors of the · deviſor, after the death of tenant 231. Eyres 
for life: Vide the caſes cited in the margin, and v- FevIkland. 
alſo the caſe of Clare and Clare. Ca: Temp. Taib. rh 5 
21. where Lord Chancellor held, that the limi- P * 
tation to the iſſue dil not enlarge the expreſs 
eſtate for lite in Thomas; but that the reſidue o | 
the 
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the term after the life of Thomas, veſted, in him 
as reſiduary legatee of his father. 
Upon the diſtinction between a dying without 
vide: Alk. iſſue generally, and a failure of iſſue confined 
e 3 6 NA d b 

* to the period of a life in being; it ſeems that 
though an executory deviſe in tail or in fee, to 
one in eſſe after a dying without iſſue is void; 
yet an a ep? deviſe may be for life, to one 
in eſſe to take place after a dying «i:ÞBout iſſue , 
becauſe in the latter caſe, the future limita- 
tion being only for life, it mutt neceffarily 
take place during that life, or not at all; and 
| — the failure of iſſue in that caſe is con- 

fined to the compaſs of a life in being. 
We have ſeen, in the preceding part of this 
treatiſe, that in reſpect to limitations of real 
eſtates, where an eſtate for life is given to the 
anceſtor, followed by a limitation to his heirs 
general or ſpecial, the ſubſequent limitation veſts 
in the anceſtor, and the heir takes not by pur- 
chaſe. But in the limitation of perſonal eſtates, 
: - ſimilar rule does not always hold. If a term 
apy 8. p. be deviſed to one fer life, and afterwards to the 
4A © 4 beirs of bis body, theſe words are generally words 
2 Vezey of limitation, and the whole veſts in the firſt taker > 
233-6. 646. as is evident from ſeveral of the caſes before cited, 
$60. as well as from the caſes here referred to in the 
margin: but if there appears any other circum- 
ſtance or clauſe in the will, to ſhew the inten- 
tion that theſe words ſhould be words of pur- 
Chaſe, and not of limitation, then will the an- 
ceſtor take for life only, and his heir will take 
by purchaſe —Here 1 muſt obſerve, that an 
1 Vern 234. Executory deviſe of a term and the limitation of 
the truſt of a term are governed by the ſame 
2 Verh. 43. rules. Thus where a term for 900 years 
— — was aſſigned to truſtees in ruff, to permit the 
2 Freem. 114. huſband 
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huſband and wife, and the ſurviyor of them, to 
receive the profits for ſo many years as der of 
the ſurvivor of them, ſhould happen to live, and 
after their deaths, to the uſe of the heirs of the 
body of the wife by the huſband to be begotten; 
it was held, that the heir of the body took 
by urchaſe, and that it did not veſt abſolutely 
in the mother who ſurvived, ſo as to go to her 
2dminiſtrator. This was the decree, and the decree 
was afterward affirmed in the Houſe of Lords. 
The ſame point was afterwards decreed in a 


ſimilar caſe of Dafſorne v. Goodman, which latter 2 Vern. 362. 
decree was entirely e rounded on the authority 2 Freem. 231. 
l 


of the preceding. It is true no particular ex- 
reſſion in either of theſe caſes determined the 
intent to be, that the heir of the body ſhould 
take as a purchaſer ; ; but theſe being . caſes of 
| 25 tlements, ic was reaſonably enough 
ill oe that the. iſſue of the marriage were in- 
tended objects of the ſettlement, and, the term 
not deſigned to veſt wholly in the mother. But 
afterwards, in a ſubſequent caſe of a marriage- 
ſettlement, a decree at the Rolls, grounded upon 
the caſe of Peaceck and Spooner, was reverſed, 
and the limitation to the heir- male decreed to be 
void. The caſe was this : On the marriage of 


A. his grandfather aſſigned a term for 100 years 1 P. „v. 132. 


in iruſt for A. for life, then to A.'s wife for life, “ 


and after their deaths for the heirs of the bodies And vide 1 1 
of A. and his ſaid wife, che wife died leaving W. 360. 
iſſue, A. ſurvived ; it was decreed that the whole __ v. 


term veſted in 4. This laſt caſe appears to 
have been the ruling authority ever fiance in caſes 


of the like nature, and that of Peacock and Vide 2 Ver. 


Spooner is only attended to in caſes exaly the 
ſame in/pecie with itſelf, as was that of Dafforne 
v. Goodman, as reported by Freeman. But th here 

ave 
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have been other caſes, which have proceeded en. 

tirely upon circumſtances of evidence of the in- 

tention. As where a term was ſettled in truft 

2 Atk. 89. for one if ſhe ſhould ſo long live, and after her 

Hodgſon v. deceaſe, in truſt for her huſband if he ſhould ſo 

Buſſcy. long live, and after his decgaſe, in truſt for the 

heirs of the body of the wife, begotten by the hu. 

band, and heir executors, adminiſtrators and offigns; 

Lord Hardwicke decreed, that the limitation to 

the beirs of the body, Sc were words of purchaſe, 

Vide Barnar- as he held the addition of the words executors, 

_—_ Py adminiſtraters ond off gns, ſtrong evidence of the 

zVezey, 660. intent to give only an uſufructuary intereſt for 

| life and to veſt the property in the heirs of the 

body. The like point was decreed in the caſe 

of Read and Snell before cited, in which caſe the 

2 Alk. 642. decifion was grounded on the words leaving no 

and vide cale heirs of ter body, which were conſidered as rela- 

eee — tive to the time of her death, and therefore re- 

cite. trained the general import of the preceding limi- 
tation, to the life only of the firſt taker. 

3 P. w. 262. It ſeems that if a perſon ſeiſed of an eſtate 

Low v. Pur pur auter vie or for the lives of ſeveral, deviſe 

ron. 2 Atk. the ſame to another for life, or to another and 

376. Saltern the heirs of his body, with remainder over, or 

Fe 2x, to another, and if he die without uſe remainder 

Williams v. over; the limitation in theſe inſtances, makes 

Jekyl. no eſtate- tail; for all eſtates- tail muſt be of in- 

heritance; yet nevertheleſs it appears, that the 

limitation to the iſſue as well as the remainder 

over is good, provided the firſt deviſce die with- 

out any diſpoſition of the eſtate. But the firſt 

deviſee it ſeems may if he thinks fit diſpoſe of the 

whole, and bar as well the remainder over, as 

bis own iſſue. That the remainder over is good, 

and that the iſſue may be barred, appears in e 

caſe cited from P. ms.: that the remainder 

* over, 
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over, as well as the iſſue may be barred, ap- 

ars from the caſe of the Duke of Grafton, re- 
ported in the note, 3 P. W. 266. and the caſe 
cited from Vezey ;* and, that if the firſt deviſee 
die without any diſpoſition, his iſſue, or in de- 
fault of ſuch, the remainder man will take by 
ipecial occupancy, appears from the caſes cited 
from Atkins and Yezey. : | 


5 16 


Wherever one limitation of a deviſe is taken Vide Carth. 


to be executory, all the ſubſequent limitations 
muſt likewiſe be fo taken. This is laid down 
as a rule by Serjeant Pemberton in the caſe I have 
cited in the margin; for (fays he) the ſeveral li- 
mitations of a deviſe of one and the ſame thing, 
ſhall never be made to operate ſeveral ways 
(viz ) ſome by way of executory deviſe, and 
others by way of remainder. The court ſezmed 
to admit the truth of the poſition; but it may 
be worth while to conſider upon what reaſons it 
is grounded, for in the courſe of practice, queſ- 
ſtions frequently ariſe, which turn upon this 
very point. 

Wich reſpect to the deviſe of a term, it is clear, 
that if there be 20 limitations of it after a deviſe 
to one for life, &c. every one of the 20 will be 
equally executory as the firſt of them; becauſe 
all are equally limitations of a term after a diſ- 
polition thereof for life, which -cannot hold 
otherwiſe than by way of executory deviſe. 
Therefore the queſtion can only ariſe with re- 
ſpect to the deviſe of a freehold ; and there we 
are to conſider, that every executory deviſe is 
either the limitation of an eſtate after the fee 
has already been diſpoſed of, or elſe is a freehold 
to commence in fuluro, without any preceding 
freehold to ſupport it. In the firſt caſe it is evi · 
dent, that every limitation ſubſequent to — 

> Y | . 


310. 
and Long. 


Reeve 


Vide Supra. 
page 62. 


Vide ſopra, 
Page 82. 


if it could, then would that ſuppoſed executary 
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Frſt executory deviſe, muſt be alſo 3 
becauſe it is alſo a limitation of an eſtate After 
the fee has already been diſpoſcd of. In the 
latter caſe, the firſt exec utory limitation, being 
the firſt frechold limited by the will, no freehold 
can veſt in poſſeſſion under that will before the 
time limited for ſuch limitation to take effect; 


limitation be really not executory, becauſe it would 
in that caſe be ſupported by a preceding veſted 
freehold; It is true, that with reſpect to con- 
tingent remainders a ſubſequent veſted remainder 
may veſt in intereſt before a preceding contingent 
remainder, as 1 have before obſerved when J 
was treating of contingent remainders; but that 
is only where ſome preceding frechold veſts in 
Poſſeſſion in the mean time: but no ſubſequent re- 
mainder can firſt veſt in poſſeſſion, and after- 
wards a preceding eſtate take place ; for where- 
ever a ſubſequent limitation veſts in paſſeſſtan be- 
fore a preceding contingent one can ariſe and 
veſt, ſuch preceding one is utterly deſtroyed, as 
we have already ſeen. But in the caſe, now un- 
der conſideration there is no frechold limited to 
veſt immediately in poſſeſſion. We cannot make 
the preceding eſtate and the remainder change 
places, and the latter come into poſſeſñon before 


the former; this would be abſurd, and directly 


contrary to the order of the limitation. If this 
cannot be done, then no one of the ſubſequent li- 
mitations can take place before the time limited 
for the firſt ; they are all therefore equally free- 
holds to commence in future without any preſent 


Imitation freehold, to ſupport them, and conſc- 
quently are all equally cxecutory, till the time 
comes for the firſt eſtate to veſt or fail, then all 
* * limitations may veſt, and no 


longer 


1a 
longer continue executory. Thus where . 
having two ſons B. and C. deviſed lands to 
truſtees for 500 years, upon truſt to pay an an- 
nuity of go per annum to B. for life, and after 2 P. W. 28. 
the determination of that term to the firſt and Gore v. Gore 
other ſons of B. in tail, remainder to C. for lite, 
and B. at the teſtator's death had never had a 
ſon born; here it was held that till the event of 
B. 's having a ſon ſhould be decided one way or 
the other, by the birth of ſuch ſon,” or by B.'s 
death without one, the freehold deſcended to the 
deviſor's heir at law. Therefore till the birth of 
ſuch ſon or B.'s death without one, C.'s re- 
mainder muſt have been executory, being a 
frechold limited to commence in futuro, without a 
preceding freehold to ſupport it ; for the free- 
hold deſcending to the heir at law of A. was no 
part of the limitation in the will; but only de- 
ſcended in conſequence of its not having been 
thereby limited, and therefore had no connection 
with C. 's remainder in the light of a preceding 
eſtate. ä a 
But although if one limitation be executory, 

every ſubſequent one mult be ſo likewiſe; yet 
a preceding executory limitation may be un- 
certain and contingent, when a ſubſequent limi- 
tation, though future may be certain, and be fo 
limited as to take effect, either in default of the 
preceding limitation, or by way of remainder 
after it, if that ſhould take effect: in either of 
thoſe caſes, we ſee, it muſt veſt at the time ap- 
pointed for tlie preceding limitation to veſt; for 
ſhould the preceding limitation fail, the ſubſe- 
quent one will then veſt in poſſeſſion; ſhould 

| the preceding take effect, the ſubſequent one 

| will at the ſame inſtant veſt in intereſt as a re- 

| . mainder upon the preceding one, and then be- 

. M ES come 
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come liable to the ſame modes of deſtruction as 
other remainders of the ſame kind are ſubject 
to. — Thus, where there was a deviſe to 
in fee until B. ſhould attain 21; and if B. 


2 Verey. 243. ſhould attain 21 or have ifſue, then to B. and 
Browolword the heirs of his body, but if B. ſhould happen 


v. Edwards. 


to die before 21 and without iſſue, remainder 
over; B. attained his age of 21, ard after- 
wards died without iſſue: Lord Hardwicke con. 
ſidering the word and as uſed for or, and the con- 
dition as disjunctive inſtead of copulative, de- 
creed that the remainder over ſhould take effect, 


upon the apparent intent of the teſtator, that it 


Vide ſupra, 
page 64. 


ſhould take place, either in default of B. 's at- 
raining 21, or on his dying without jiſſue. 

It is to be obſerved, That where a limitation 
in a will, is made after a preceding executory or 
conti limitation, or a deviſe is limited to 
take effect on a condition annexed to a preceding 
contingent eſtate; if that preceding limitation 
or contingent eſtate never ſhould ariſe or take 
effect, the remainder over will nevertheleſs take 


place, the firſt eſtate being conſidered only as a 


preceding conditional limitation, and not as a 
preceding condition to give effect to the ſubſe- 


quent limitation. | 


As where a deviſe was to truſtees for 1 1 years, 
remainder to the firſt and other ſons of B. ſuc- 
ceſſively in tail, provided they ſhould take the 


teſtator's ſirname, and if not, or they ſhould die 


without iſſue, -remainder to the firſt ſon of C.; 


B. died without having had any iſſue, C. had a 
ſon at the time of the deviſe, the court did not 


as to the validity of the firſt deviſe ; but 


. agree 
. reſolved that the remainder took effect, and 
that the limitation to the ſons of B. was not a 


precedent condition. So where 4. poſſeſſed of 
v7 2 


1 0 
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a term fot years, deviſed it to his wife for life, 
and after her death to the child ſhe was then 
enſeint with, and if ſuch child ſhould die before : Ed. abr. 
the age of 21, then one-third part of the ſaid 88 
term to his {aid wife, and the other two thirds 
to certain other perſons; one queſtion was whe- 
ther this deviſe to che wife was good as the 
event happened, becauſe the wife was not enſein/?- 
and it was held that it was good. But here there 
was a deviſe to A. and his heirs, upon condi- Forteſcue 
tion that he ſhould pay all the teftator's debts — — = 
and legacies, and if he did not, then to B. in | 
fee; A. died in the lifetime of teſtator, this de- 
vite to 4. was a lapſed deviſe, and it was ad- 
judged that the deviſe to B. being a condition 
annexed to the firſt deviſe, as that was gone, 
the condition and ſubſequent eſtate*depending 
thereon was allo gone. 

But the authority of this laſt caſe has been | 
over-ruled by ſeveral ſubſequent determinations.” | 
Thus in the caſe of Hopkins v. Hopkins, where Caf. Temp. 
the firſt deviſce died in che lifetime of thæ de- Je 44 
viſor; the contingent remainders over, as page 169. 
were not veſted at the deviſor's death, were held 
to enure by way of executory deviſe. So where 
A. deviſed ro his wife for life, remainder to a 
child of which ſhe was ſuppoſed enſeint, in fee; 
but if ſuch child ſhould die before 21 lea- 
ving no iſſue, remainder over: No child was 
born, and it was adjudged that the limitation to oo ww 
the child was a contingent remainder, and the ver. 
remainder over a good executory deviſe; which 
as the preceding contingent | remainder never 
veſted, took effect on the death of the wife 
So in the caſe of Avelyn v. Hard, where A de- 
viſed his real eſtate to his brother B. and his 1 Vezey 420. 
heirs, on condition that B. ſhould give a releaſe | 

M 2 within 
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within three months after the teſtator's death; 

but if 5. ſhould negle& to give ſuch re- 

leaſe, he deviſed it to R.; the firſt dev iſee died in 

the lifetime of the teſtator, and it was decreed 

that the deviſe over ſhould take place; and though 

a diſtinction was contended for, between the caſe 

N. B. The Of a remainder over after an executory par /icu- 

cafe of Wick- {ar eſtate only, and thoſe cafes wherein an exe- 

ett y Gulli- cutory deviſe was introduced after a diſpoſition 

ver above of the whole fee, yet Lord Hardwicke exploded 

fates that diftinction, as he did not find (he ſaid) 

upon the ſame any authority to warrant it; and he thought 

will as that of the caſe of Jones v. eftcomb above cited, a ſtrong 

Jones v. authority, that the conſtruction ought to be the 

3 ſame, whether it be the caſe of a remainder. li- 
f e 3 Bur- . 3% - 

700, 1624, mited conditionally after a particular eſtate, 

which never takes effect, or whether it be a 

tingent limitation after a fee. | 

4 Mod. 259. It has been ſaid indeed, Fhat in cafes of exe- 

| cutory deviſes there can be no limitations over, 

by which is meant, that where the whole intereſt 

zs once: limited by way of executory deviſe, it 

ok cannot be again limited over on another contin- 

gency: For where the whole intereſt was not 

umited in the firſt executory deviſe, there could 

be no doubt as to the validity of a further limi- 

tation, becauſe there ſtill remained ſomething 
more to limit. | 

I , is true it was formerly held, that wherever 

the firſt executory limitation was in ſuch words as 

would convey the whole. intereſt, there any ſub- 

ſequent limitation was void, notwithſtanding the 

preceding limitation never took effect; as where 

a term was limited to a man for life, and 

afterwards to his firſt and other ſons in tail ſuc- 

ceſſively, and for default of ſuch iſſue, remainder 

over, this remainder was held void, though no 


2 ſon 
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ſon was ever born, becauſe the firſt limitation to vid. fame 
the ſons in tall was an executory deviſe of the point. 
whole intereſt: ſo that wherever an executory Mod. 115. 
deviſe would, if it had veſted, have carried the tbr. 
whole intefeſt, no limitation over could be 

even though the preceding never veſted. But 
theſe caſes have long ſince been denied to be law; 
and it feems now to be ſettled, that whatever 
number of kmnarions there may be after the firſt 
executory deviſe of the whole intereſt, any one of 
them may he good in event, provided it be fo 
limited that it muſt rake effect within 21 years 
after the of a life then in being, and 
no one of the preceding executory limitations 
happen to veſt. But when once any one of 
ſuch preceding executory limitations happens 
to take place, that inſtant all the ſubſequent 
limitations become void, and the whole intereſt 
1s veſted. As in the caſe of Stephens v. Stephens, 
where a deviſe was in theſe words, 1 give ix th Temp. 
deviſe unto my grandſon #7. all 3 Sc. Talb. 2281 
to him, bis herrs and aſſigus fur ever, but in 3 
caſe my ſaid grandſon ,. ſhall happen to die 
before he attains the age of 21, then I give 
and bequeath to my grandſon T. all the ſaid 
©: lands, c. to him, his heirs and aſſigns for ever, 
but in caſe my ſaid grandſon 7. dal happen 
<< rodie before he artains 21, then I give all the 
* ſaid lands to ſuch other ſon of my daughter 
NMI. S. by 7. S. as thall attain the age of 21, 
his heirs and aſſigns for ever, and tor default 
** of fuch iſſue, then to the daughters of M. S. 

* by T. S. in tail, and for want t of ſuch iſſue, 

* then to Sir R. S. in fee;” in this caſe it was 
determined by the opinion of the Judges, that 


the eſtade ſhould veſt in the firſt l who 
| M3. thould or 
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- ſhould come in being, or live to take under 
the words of any of theſe limitations, and that 
until ſome one of the limitations ſhould become 

veſted, none of the ſubſequent ones would be 

void, and therefore if no ſon of the teſtator's 
daughter M. S. by her huſband 7. S. ſhould live 

to attain 21 years of age, nor any daughter 

be born to take under thoſe limitations, in that 

caſe the eſtate would veſt in the remainder man 

Sir R. $.—So where a teſtator deviſed a term in 
„p. w. 618, truſt for A. for life, remainder to his firſt and 
Stacley v. Other ſons in tail ſucceſſively, remainder to his 
Leigh, daughters, and in default of daughters, or in 
caſe 9f: their deaths before the age of 21, re- 

mainder to B. for the reſidue of the term.. A. 

died without ever having had a fon or daughter, 

and it was adjudged that the remainder over to 

B. was good and veſted And where there was 
Barnardift, A limitation of an eſtate to A. for life, remainder 
Rep. in Chan. to his firſt and other ſons in tail, remainder over, 
88. with a clauſe that the plate, furniture, Fc. in a 
Gosen. Certain manſion-houſe ſhould go accordingly as 

his eſtate was ſettled, as far as it might * 
A. died without iſſue, and Lord Hardwicke 
argued, that the firſt contingency never having 
taken place, the limitation of the furniture over 
was good by the event; but without delivering a 
deciſive opinion upon the point, he declared, that 
in the reaſon of the thing there ſeemed to him 
to be a great difference between ſuch ſort of 
limitations veſfed, and the like limitations when 
contingent ;, as if a perſonal eſtate be bequeathed 
to A. for life, the remainder to B. and the heirs- 
male of his body (ſuppoling B. a perſon in eſſe) 
remainder to C. the whole remainder in that caſe 
is veſted in B., and C. can never under that 
5 | limitation 
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limitation come in for any part of it, but Vide farther, 
if the firſt remainder were contingent in its Vern. 204. 
creation, then the remainder over to C. would be Maſſenburg 
good or bad, according to the event of the con- boy ore: 
tingency; that is, if a limitation which would v. Dubs 
have been a contingent remainder in caſe of a P. W. 98. 
real eſtate, ſhould eee veſted during the Higgins v. 
life of any of the tenants for life, or if a a n 
poſthumous child ſhould be born who would Page rae 
have had the benefit of the remainder, if it had; P. w. zoo. 
been within the ſtatute of V. III. then the re- Stodbolm v. 
mainder over would be bad in event; but if no % Steg 
ſuch contingency ſhould happen then it would be Green — - 
3 ins. 3 Atk.. 
And though” in the caſe of Clere v. Clare, 1577 
(Caf. Temp. Talb. 21.) Lord Talbot ſeems to have 
been of a contrary opinion, yet the above caſe 
of 1 09 v. Stephens, determined afterwards by 
the ſame Chancellor, upon the certificate of the 
Judges, and the uniform tenor of ſubſequent re- 
ſolutions, the principal of which J have cited in 
the margin, appear now to have ſettled the law 
in that manner. | | x 
In all the foregoing caſes we may obſerve, 
that a ſubſequent 2 — was not conſidered 
as a limitation wpon a preceding, and to take 
effect after it, but only as an alternative to 
it, and to take effect only in caſe the preceding 
ſhould fail and never take effect at all. It 
follows, that if the one was not too remote in its 
creation, the other could not be ſo, being to 
rake effect at the time limited for the fitſt, or 
elſe not at all. Therefore we muſt diſtinguiſh 
between inſtances of this kind, and thoſe caſes 
wherein either the preceding limitation is veſted, 
or there is no preceding limitation at all ; for 
in either of ſuch caſes the future limitation ca 
| M 4 
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not be merely an alternative, but is abſclutely 


limited to take effect either after the expiration 


- of the preceding limitation, or elſe (if there be 


no preceding limitation) upon the happening of 
ſome future event. And therefore if the expi- 


ration of that preceding limitation, or that fu- 


ture event be of too remote a nature, the future 


limitation is void in its creation, and no ſubſe- 


quent accident can make it good; becauſe ir 
was not (as in the former caſes) limited to take 


* * — - = 


within the period allowed by. law. for the veſt- 
ing of an executory deviſe, but was limited 


abſolutely to take effect on an event which pro- 


Vide Caf. 


bably might not happen within ſuch a period. 
Thus although in the caſe of a deviſe of lands 
in fee to the firſt ſon of A. who ſhall attain 21 


Temp. Talb. years of age, and in default of ſuch iſſue re- 
245. Sabertcn mainder to B. in fee; ſuch remainder would 


v. daberton 


Vide 2 Bur- 
row 878. 
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fail, or take effect accordingly as the firſt limi- 
tation ſnould veſt or not; yet if a deviſe be to 
the heiri male ef th: body of C, and in default 
of ſuch iſſue remainder to D. in tail; here if 
we ſuppoſe the firſt limitation void, the ſubſe- 
quent one is an abſolute. future limitation to 
take effect after a dying without iſſue; and there- 
fore though no heirs-male of the body of C. 
ſhould ever exiſt, ſuch event will not make 
good the limitation to D. which was too re- 
mote in its creation, and could not be conſider- 
ed (as in the former caſe), merely as an alterna» 

tive to a preceding limitation 
I have before ſhewn that whenever a contin- 
gent limitation is preceded by a freehold capable 
of ſupporting it, it is conſtrued a contingent 
remainder, and not an executory deviſe; but it 
| 15 
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is poſſible that the freeho}d fo limited, may by 
ſubſequent accident become incapable of ever 
taking effect at all, (as by the death. of the firſt © + + 
deviſce in the teſtator's lifetime), in which caſe 
the ſubſequent limitation, if the conti mM 
has not then happened, will be in the ſame con- 
dition at the teſtator's death (that is at tghge 
time when the will is to take effect) as if it had 
been limited without any preceding freehold, 
now in this caſe it has been held that where ſuch 
ſubſequent contingent limitation could not veſt 
at the teſtator's death, it ſhould enure as an ex- 
ecutory deviſe, rather than fail for want of that 
preceding freehold which had never taken effect. 

As where A, deviſed lands to truſtees in truſt Cnc. Temp. 

for B. for life, and after his deceaſe for the firſt Talb. 44. 

and other ſons of B. ſucceſſively in tail-male, Hopkins v. 

remainder to the future ſons of C. for life ſuc- Hopkins. 
ceſſively, with divers mean remainders, remainder & 

over to D.; B. died without iſſue in the lifetime 

of the teſtator, and afterwards the teſtator died 

before any of the contingent remainders were 

veſted; the queſtion was, Whether the“ mean 

contingent remainders were not become void, 

there being no preceding eſtate. to ſupport them, 

for if ſo then would the whole have been veſted 

in poſſeſſion in D.? and it was held they ſhould 

enure by. way of executory deviſe; and a ſon 

being afterwards born to C. it was held that the 

executory deviſe having thereby once veſted, the 

ſubſequent limitations thereupon, became con- 

tingent remainders, and though ſuch ſon after- þ 

wards died before the ſubſequent limitations 3 5 

veſted, yet were they not deſtroyed, becauſe it — p 

was held, that the inheritance veſted in the 1 Atk. 581. 

truſtees was as ſufficient to ſupport them, — 


19 
chere had been eſtates limited 1 for that particu icular 


Vide Card. But when a preceding freehold has once 
"Tons veſted, no ſubſequent accident will make a 
4 Mod. 258, contingent remainder enure as an executory 
z Saund. 380. deviſe. al | tr 
z Vezey o. It has been held that where an executory 
deviſe is limited, per verba de preſenti, that is, 
where the deviſee is mentioned as a perſon in 
preſent exiſtence, and the commencement of the 
eſtate deviſed is not expreſslydeferred to a future 
period, there the deviſee muſt be a perſon capable 
at the death of the deviſor, or otherwiſe the de- 
viſe will be void; as if one deviſe (in the firſt 
inſtance) to the heir of J. S. and J. S. is livi 
at the death of the teſtator, it is ſaid the devi 
ſhall not be conſtrued an executory deviſe, and 
r Salk. 226. therefore muſt be void; but that if it were to 
Goodright v. the heir of 7. S. after the death of J. S. that 
would be clearly good as an executory deviſe, 
id 220. Þecauſe a future time is mentioned. So it has 
Saadet uod been ſaid that a deviſe to the firſt ſon of A. ha- 
v. Edge. ving none at that time is void; but if it were to 
the firſt ſon of A. when he ſhall have one, it 
would be good: though Bridgman Ch. J. ſaid 
Raym. 8j. that a deviſe to J. 9. for 15 years, remainder to 
the right beirs of J. D. is not good, but that a 
deviſe to one for 15 years remainder to the firf 
ſon of J. D. is — ; becauſe the deviſor takes 
notice that J. D. hath not a ſon and intends a 
future act. I don't find any caſe determined 
upon this diſtinction. For in the two caſes I 
have cited, the judgments did not depend alto- 
gether upon that point. In the firſt the limi- 
tation was to A. for 50 years if he ſhould ſo 
long live, remainder to the heirs-male of A.; the 
court, upon the diſtinction I have mentioned, 


were 


0) 
were of opinion that this, deviſe to the heirs- 
male was not a good executory deviſe; but 
whatever it was in its creation they held. it. be- 


came void in event, for A. died without iſſue, 


ſo that whether it was originally void was no 
direct point of their Jecifior 
vation may be made with reſpect .to the other 
caſe where a limitation was to truſters for 11 
ears, and then to the firſt ſon of B. (then un- 
) it was there ſaid upon the ſame principle, 
that this limitation ſhould not enure as an 
executory deviſe to the firſt ſon of . becauſe 
limited per verba de preſenti ; but, however, 
ſince B. died without iſſue, it became void in 
event whatever it was in its creation, therefore 
I apprehend the judgment did not decide that 
Int, 


Indeed in the caſes of Moor v. Parker, and 


n; the like obſer- __ 


Vide ſup © 


of Goodman v. Goodright cited in a former page, page 134. 


the court ſeemed to hold the deviſes to the i ue 
of the body of a man by a future wife, and 
to the beirs of the body of a woman by a future 


huſband to be void. But it is obvious, net- 


ther of thoſe caſes decided the point in queſtion : 


> ES GALT, = 


ed, and whilſt they were ſcarcely yet iſh- 
ed from limitations in. conveyances at N 
RI : aw 


e 
law, chere is no wonder that a diſtinction of 
this nature ſhould have been taken; but even 
then it ſeems to have been grounded upon, and 
directed by the evidence of the teſtator's inten- 
tion, as appears in-the ſeveral caſes put by the 
court in 'the places above cited, from Salke!4 
and Raymond. And indeed in the caſe of a fu- 
ture limitation. to the unborn children of the 
Caf. Temp. teſtator's grandſon, Lord Talbot thought its be- 
— ing limited per verba de preſenti no objection to 
„ Buffer its taking effect as an b deviſe, where 
the intention was clearly future; ſo where a 
teſtator deviſed to his vile for 3 years, remain- 
der to his ſon for 99 years, if he ſhould ſo long 
1 Wil. 225. ie, remainder to him for gg years, if ſuch 
Doe v. Carle- wife as he ſhould marry ſhould fo long live; 
ton. remainder to the beirs of his ſon's body, and 
seh their heirs of their bodies; the court held the 
deviſe to the heir of the ſon's body good, as an 
executory deviſe, being to take place in futare, 
within the compaſs of à life in being From 
which caſes I think we may infer, that whatever 
force is to be allowed to the diſtinction be- 
- tween executory himitations per verbe de preſinti 
and per verba de futuro, it can only affect 
thoſe caſes, where there is not the leaſt circum- 
ſtance to indicate the teſtator s contetmplation or 
intention of any thing elſe than a preſent im- 
mediate deviſe. 
Lav. It was formerly diſputed, Whether a deviſe to 
Len nas an infant 'in ventre fa mere was good or not ? 
ler. ſome held that it was not, upon the principle I 
have been mentioning, whilſt others contended 
that it was: but all that a deviſe to an 
infant when be be born was good. But 


1 Freem. 293. 


2 Freem. 248. the law it ſeems is now clear, that a deviſe to 
Taylor v., 1 in * mere 18 good enough, 
Biddal. though 


by r 


of the teſtator, it was decreed the contingent li- 
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though he be born after the teſtator's death, per 


North, . 2256 ya, ee them tb 
Ic is a rule, that wherever there is an execu- 
tory deviſe of a real eſtate, and the freehold is IK: 


not in the mean time diſpoſed of, the freehold 

and inheritance deſcend to the teitator's. heir at 

law. As where the teſtator deviſed lands to A. C. x1 970 
for five years from Michael mas then next, re- pay', NT 
mainder to B. in fee, and died before Michae!- 

mas, it was held that the freehold and fee-ſimple _ * 
deſcended to the heir at law till-Michaelmas, o 
where A. ſeiſed in fee, deviſed to B. in fee, to i Latw. 313. 
commence ſix months after 4. s death, during Clerk v. 
thoſe ſix months the eſtate deſcended and con- mich. 
tinued in the heir at law. And where a teſta- | 
tor ſeiſed in fee deviſed to truſtees for 500 years, ! 
remainder to the firſt and other ſons of B. in, p. W. 29 
tail, (and B. had no ſon born at the teſtator's Gore v. Gore. 
death) remainder over in fee, it was held, that 

the freehold deſcended to the heir at law till the 

birth of a ſon to B., or till his death, without 


having had a ſon. | de By 
So where. there is a preceding eſtate limited * 
with an executory deviſe over of the real eſtate, by) 


the intermediate profits between the! determina- 
tion of the firſt eſtate and veſting of the limi- 
tation over will go to the heir at law, if not , 
otherwiſe diſpoſed of- As where a teſtator de-  _ 
viſed to A. for life, remainder to the future 7 5 
ſons of B. ſucceſſively, remainder over, and the Hopkins v. 
teſtator provided for the diſpoſition of the rents Hopkins. © | 
and profits during the minorities of thoſe, who — _ 
were to take in future; A. died in the lifetime © © 


mitations ſhould enure as-executory deviſes, and 
that the profits from the death of the teſtatop till 
the birth of a ſon of B. ſhould go to the heir at 5 
law; and afterwards a ſon being born to B. * 

t 


1 Vez. 268. 
» Ark. 581. 
Hopkins v. 

Hookiss. 


of a perſo 
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the death of that ſon it was decreed, that the 
rents and profits ſhould belong to the heir, un- 
til ſome other perſon ſhould become intitled un- 
der the limitations in the will. 

But a deviſe of all the reft and reſidue of the 
real eſtate will paſs as well the profits from the 
teſtator's death to the time of the eſtate's veſting, 
as from the determination of the firſt eſtate to 
the veſting of a ſubſequent. As where a teſta- 
tor deviſed an eſtate to his grandſon B. in fee, 
and if he ſhould die before the age of twenty- 
one, then to ſuch other grandſon then unborn 
as ſhould attain the age of twenty-one, remain- 
der over to C.; B. died under age, and it was de- 
creed, by advice of the judges, that the inter- 
mediate profits between the death of B. and the 
veſting of the eſtate by virtue of any of the ſub- 
ſequent limitations, paſſed to C. by force of the 
reſiduary devile, as an intereſt in the real eſtate 
not otherwiſe diſpoſed of. So where the teſtator 
deviſed all the reſt and reſidue of his real and per- 


. ſonal eſtate of what nature or kind ſoever, to 


fuch child or children, as his daughter ſhould 
have; it was held that the profits the teſ⸗ 
tator's death to the birth of a child of his daugh- 


ter, ſhould paſs under the deviſe. 


So likewiſe in the caſe of an executory deviſe 
nal eſtate, the intermediate profits, 


-- either before the eftate is to veſt or between the 


determination of the firſt eſtate and the veſting 
©. of a ſubſequent limitation, will paſs by virtue 


of a reſiduary deviſe. As where the teſtator de- 


p © viſed his eſtate real and perſonal upon truſt, to 


pay his ſon B. a certain annuity, and gave all 
the vet and reidue of the yearly rents of the ſaid 
truſt-eftate to be applied during the life of his fon 
B. to the education and benefit of the futurechil- 
22 * i uren 


L 
dren of his ſaid ſon, and after Bs death one 
moiety of the ſaid truſt-eſtale to the ſaid chil- 
dren, and the other moiety.to ſomebody elſe, it 
was decreed, that the profits, from the teſtator's 
death to the birth of a child of g. ſhould go en- 
tirely to B. 's children. 1 FE 

But where there is no reſiduary deviſe, or other 
particular diſpoſition of chem, it ſeems the profits 
of a perſonal eſtate between the death of a teſtator 
and the veſting of an executory eſtate, or between 
the determination of the firſt limitation, and the 
veſting of a ſubſequent one, will accumulate for 
the benefit of the perſon next to take by virtue 
of the limitations. As where a teſtator deviſed a 
ſhare in a brewery to an infant, provided that 
infant ſhould attain the age of twenty-one years, 
but if he ſhould die before that age, then to B. 
it was decreed, that the profits from the teſta- 
cor's death until the infant ſhould attain the age Banardif. 
of twenty-one, ſhould belong to the infant on his *®: —— 
attaining ſuch age. The infant died before that! Turner. 
age, and it was decreed, that the intermediate 
profits belonged to B. and not to the infant's ad- 
miniſtrator. Sa where a teſtator deviſed a per- 
ſonal eſtate to A. an infant, and if A. ſnould 
die before twenty-one, and his mother ſhould 
have no other child then ro B.; A. died during 
his infancy, and it was decreed, that the rents, p. . co, 
and profits, from the death of A. till the con- Studholm v. 
tinger cy ſhould happen, were to accumulate Hodgſon. 
and be added to the capital, and if .4.'s mo- ne vide : 
ther ſhould have no other child, they ſhould go 
to B. ' „ 4 betiv ©. 

In caſes of contingent or executory intereſts, 

the court of Chancery will interfere in behalf 
of the perſons intitled to ſuch intereſts to pre- 
vent unreaſonable waſte being committed by the 

| tenants 


- 
- * 


1 Eq. Abr. 
400. 


I 
tenants in poſſeſſion, as appears in the caſe of 
Dayrell and Champneſs. The court has even 
gone fo far as to decree a reſtitution of the value 
to a contingent remainder-man, for wafte com- 
mitted before the contingency happened, by the 
tenant in poſſeſſion in colluſion with the perſon 
intitled to the inheritance in remainder. As 
where 4. being tenant for 99 years determina- 


ble on his lite, without unpeachment of waſte 


exceft voluntary, remainder to truſtees to ſup- 
port contingent uſes, remeinder to the firſt and 
other ſons of A. ſucceſſively in tail, remainder to 


1 Vezey 524. B. in fee; A. having no ſon then born, agreed 


846. 
Garth. v. Sir 


John Hind 
Cotton. 


Vide ſupra, 
Page 122. 


Caf. Temp. 
Talb. 117. 
King v. 
Withers. 


with B. to fell timber and divide the profits; a 
ſon was afterwards born, and Lord Hardzwicke 
decreed that the ſon ſhould recover againſt the 


repreſentatives of B. 


There ſtill remains another property of exe- ' 
cutory deviſes to be taken notice of; which be- 
longs to them in common with contingent re- 
mainders; what I mean is, that an executory 
intereſt is tranſmiſſible to the repreſentative of 
the deviſce, when ſuch deviſee dies before the 
contingency happens. As where the teſtator 
devilted land to his fon B., but if he ſhould 


die without iſſue- male of his body then living, 
or which might be afterward born, that then 


his daughter ſhould receive at her of 21, 
or day of marriage which ſhould firſt happen, 
the ſum of 3500 (over and above a portion 
before bequeathed her) but in caſe the contin- 
gency of his ſaid ſon's dying ſhould not hap- 


pen before his daughter's ſaid age or day of 


marriage, that then ſhe ſhould receive that ſum 


- whenever ſuch contingency might happen, and 
charged the ſaid legacy or portion on the real 
| eſtate, The daughter married, having attained 


her 


* 


| 
| 
L 
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her age of 21, and died, in the lifetime of het 
brother B., who afterward died without iſſue- 
male: Lord Talbot decreed that the legacy 
ſhould be raifed, for the benefit of the amt. 
niſtrator (the huſband) of the daughter: and 
he held that though it did not abſolutely veſt, 
becauſe it might never ariſe, yet it ſo far veſt- 
ed as to be tranſmiſſible to the repreſentative, © * © * 
Tims decree was afterwards affirmed in the P. W. 444 
Houſe of Lords. — So where a teſtator de- 
viſed to 7. and his heirs, and if 4 ſhould 
die before 21, then to B. and his heirs: . 
died before 2 1, bur B. died before him. The. 5 
queſtion was, whether B.'s heirs ſhould take, 75 LS of 
It was objected, that the limitation to B. upon Gu: vel * i, 
A.'s dying before 21, was but an executory de- Wood. 
viſe, and that ſuch deviſes have always been 
conſtrued as poſſibilities only. But the court 
held clearly, that although -B. died in the 
lifetime of A. yet B's heirs might well take And vide 
under the executory deviſe z as ſuch deviſe was 17 W. 566. 
to be conſidered equivalent in point of in- OE Wa. 
tereſt, to a contingent remainder, and conſe- 20, God. 
quently tranſmiſſible. And Lord Hardwicke r ght v. Searle. 
in the caſe of Chauncy v. Grayden (2 AK. 616.) 1 Vezey 47. 
determined accordingly ; for (ſaid he) where * n 
either real or perſonal eſtate is given upon a % 
contingency, and that contingency does not 
take effect in the lifetime of the deviſce; yet 
if real his beir, and if perſonal his executor 
will be intitled to it: for though in law a 
poſſibility is not aſſignable, yet in equity, 
where it is done for a valuable conſideration. 
it has been held to be aſſignable, and tranſ- 
miſſible to the repreſentative of deviſce. Vie 
Higden v. Williamſon. 3 P. W. 132. and vide 
2 P. V. 608. 

N And 


** 
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And laſtly, I ſhall obſerve, that where an ab. 
ſolate property is given, and a particular intereſt 
in the mean time until deviſee comes of age, and 
then the property to him; ſuch limitation is not 
to operate as a condition precedent, and ſo create 
an executory deviſe ; but as a deſcription of 
| 1 Burrow the time when the deviſce is to have poſſeſſion. 
228. Good. As where a teſtator deviſed lands to two truſtees, 
1 and the ſurvivor of them and his heirs, in truſt 
Rep. 19 to lay out the rents and profits for the main- 
Boraſton's tenance of two nephews of the teſtator, during 
caſe. Palmer their minorities 3 and when, and as they ſhould. 
132. and ſu- attain their reſpective ages of 21 years, to be and 
Preipege Zi- remain to thoſe two nephews and their heirs 
equally : here it was adjudged that the nephews 

took immediately, and that the limitation ta, 

the truſtees was but a chattel intereſt out of the 


freehold in the nephews. 
| FH 
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